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The m~rn Cla3n Water Act 1 ("CWA") hcscome to ga:s, wes! rst ra::ogni:zed csaEErious urtan problem in the 
l::es:en chie$ycsa tedmology-l:a:Ecl pollution con- nineteenth century after contaminated vvater wes linked to 
trol lavv, but it wes intended to l::e much more . Its infectious di!XBXS.6 States thereafter began to control vvater 

stated objed:ivewes (and remains) "to restore and maintain pollution, but even in progres:;ivestatessuch cs Wis:::onsin 
the chemical, physical, and biological integrity of the Nat ion's e" orts proved inadequate 
vvaters." 2 In other words, the CWA wesspeci !cally intended #e Bay-Delta story isdi "erent . It shovvs that pollution 
to preted aquatica:::a:;ystemsand encourcg3 their rst:ora can l::e a rural problem, and that sincere state e"orts to 
tion where they had already l::ec:orne degradedYet forty years addres:; pollution face structural, cs vvell cs political, terriers 
after the Act's pc:m:ge, the nation's aquatic a::a;ysterns are Ps early cs the beginning of the tvventieth century, California 
among its most stres:Ed and distres:Et! wesactively eng:g3(1 in salinity control in the Bay-Delta .8 

Others have examined why the CWA hcs yet to ful! II #e inability to control salinity stemmed not from a lack of 
its vvater quality objed:i\o€5 through the control of point and cg;Jres:;ive legislative and administrative attempts, but from 
non point oource dis::harges4 In this Art ide, vve look one level the entanglement of control e" orts with deeply entrenched 
l::eyond vvater quality to thea:o;ystem conEErvation and res- property rights .9 

toration the CWA is intended to facilitate .5 Ps federal and # e Bay-Delta story isaloo important ba:aUS3 it is dis -
state governments have begun to invest in a::a;ystem res - tinctly Western, di "erent in an important respect from the 
toration, thiscsped: of the CWA hcs b:en thrust into the Eastern experiena:s that drove the CWA's pcsxge In the 
spot I ight in 9teral locations . We tell the story of the San West, vvater quality standards con$icted with consumptive 
Francis:::o Bay/Sacramento-San j:aquin-Delta ("Bay-Delta" vvater rights in vvays that vvere not clearly anticir:ated by the 
or "Delta") csa ca:Estudy of the inters:d:ion l::etvveen the framers of the CWA10 # e major focus of the CWA weson 
CWAand eca;ystem restoration cleaning up Eastern rivers11 Given the region'sabundanceof 

# e Bay-Delta story is worth exploring both for its unique vvater and the Act's focus on controlling industrial ooura:s, 
attributes and for tha:E it shars with other a::a;ystem resto- there wes I ittle apr:arent tension l::etvveen consumptive us:s 
ration e"orts. # e Bay-Delta story runs counter to cGnveand pollution control #erewesoomeconcern that the revv 
tional understanding of the history ofvvater pollution control limitations on the US3 of riverscs westesinks would l::e chal 
in the United States. Water pollution, oo the usual story leng3CI cs taking:; of prop:!rty rights .12 Commentators-cor 
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1. Clean Water Act of 1972 ("CWA"), 33 US.C. §§ 1251-1387 (2006). 
2. Federal Water Pollution Control Act Amendments of 1972, Pub . L. No. 

92-500, § 2, 86Stat . 816, 816 (1972) (cadi !ed as amended at 33 U .S.C. 
§ 1251(a) (2006)). 

3. &e infra notes 120-22and aocompanying text. 
4. #e literature includes Robert L. Glicksman & Matthew R. Batzel, SJienre, 

AJJ itics, Law, and tre An:; of tre Clean Water Act: ! e Role of krumptiorrs in 
tre Acbption of a AJI/ution Control Landmark , 32 Wlo-1. U. J.L. ; P. 1 '6 99 
(2010); William L. Andreen, Water Quality Today: Hastre Clean Water Act 
E3t:Bn a SwJ:s:f?, 55 A'l'/a L. R(:. 537 (2004); Robert W. Adler, ! e Too Lest 
Bcoks in tre Water Quality Trilcg;: ! e Elusive Objfdi~Sof Ph}Sical and Bio/Cfii 
callntff]rity, 33E) :21. L. 29 (2003); LawrenceS Bazel, ! eC/ean !MlterActat 
! irty: A Failure After All ! ere Yea~18 N'/02. R(-. 03+(- ; E): '246 (2003). 

5. &eCWA § 101(a), 33 U.S. C.§ 1251(a). 

redly CEEUmed, h0VIf9\..el", that ba:auS3 pollution wesa com -
mon lavv nuisance, what later carne to l::e called "l:ackground 

6. William L. Andreen, ! eEvo/ution of WaterAJI/ution Control in tre United 
States-State, Local, and Fed:iral E"orts, 1789-1972: Part II , 22Stan. Envtl. 
L.J. 215, 287 (2003). 

7. &egenera//yJ/r&'( B() '*'+,-. ), T I ( C01203( .4 F10-/' )5: AS. +%1%) * 
L(5'/o1 H '-2. 36 .4S( 7"/c5( (2007) (tracing the rire ofrewage treatment, the 
dis::harge of wastes into strearrs and lakes, and the rire of e"orts to control 
the::e dis:harges in the ! rst three decades of the twentieth century); E'/031 F' )-
8'/03 M039/6, W/02(3P03'26: AS20*6 ') L(5'/o1 C. )23.1 .4 N'/c203'/o1 R(
-.03+(-134(1961). 

8. Michael Hanemann & Caitlin Dyckman, ! eSan Franci!IDBay-Delta: A Fai~ 
ureof [)g;ision-MakingCapacity, 12 E) :21. S+'. ; P. 1'6 710, 713 (2009). 

9. /d. at 712. 
10. Dave Owen, Law, Environrrental Dynamisn, R:iliability, 37 E) :21. L. 1145, 

1154-56 (2007). 
11. Richard A Lovett, Clean Water Act at 40: Rivers No Longer Burn but Climate 

! lffifsandRuno" NowRu:tJ In, N'/0203(, Nov.14, 2012, avai/ab/eathttp:/1 
www. nature.com/nevvs/m ixed-revievvs-for -us-clean-water -act -1.11809. 

12. &eUnitedStatesv. 531.13Acresofland, 366 F2d 915,916 (4th Cir. 1966). 
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limitations" on property rights would immuni:ze pollution tern protection l::a:al.l93 California has its own strong vvater 
control from taking; challenges .13 In the West, states did pollution laNS implemented by an cg311cy with unusually 
s:e a threat from the CWA, but not the one that haunts the bra:d authority . 23 

II e CWA, cs implemented in California, 
Bay-Delta today. Western irrigators depend on return ! ovvs, is the csnterpia::e of a ra:sonably robust state-federal r;artner 
including municir;al ~ dis:harges.14 

II ereVIIC6 concern ship for vvater quality protection. But third, the fact that the 
that tedlnology-forci ng standards would reduce thes3 return Bay-Delta a::a;ystem nonethele:E continues to d:cl i ne shovvs 
!ovvs.15 Congress assuaged these fears by exempting irt~ even in this protection 
tion return !ovvs from the CWA's permit requirernen~ tools have not yet n r;art, the shortfall is 

Salinity p1B9311ted a more di #cult problem l::a:al.l93 it VIIC6 a result of political timidity and lack of creativity in imple -
so intimately connected with ! ovvs . II eSacrarnento and menting the CWAand its state analogue . We dis:::us:; how 
San Jooquin rivers and their tributaries are subject to larg3 federal and state regulators could do more with their exist -
consumptive vvater rights dating to the late nineteenth and ing tools. But the Bay-Delta's continuing a:::ological d:cl ine 
early tvventieth csnturies17 ControllingS3It le\.els in the Bay- also highlights both the limits of our understanding of the 
Delta estuary is a :zero sum game pitting a::a;ystem protec - step:; nee:led to restore degraded aquatica::a;ysternsand the 
tion cgainst theexerciEEof tha:E rights.18 Salinity within the very real political tarriers to taking tha:Estep:; . Although 
Bay is a function of !ovvs; high freshvvater !ovvs mean S3lty the CWA provides some incsntives for increa;ing our know! 
vvater stays cla:Er to the Golden Gate, ! ovvs allow edg3, tha:E incsntives need to te US3d more e$edively, and 
it to intrude further upstream in the .19 Butmy information generated through the CWA needs tote tetter 
vvater allovved to ! ow to the Bay to hold tack S3lty oca3n integrated with information gained through other programs 
vvaters means that much leE can te taken out of the rivers for II e political tarriers cannot te ea;i ly removed, but it might 
cgricultural or municir;al us:s.20 te pa:sible to improve the incsntives for states to at least 

Our review of the Bay-Delta experience high I ightsS3veral more clearly acknowledg3 the con! icts l:etVI.Eel a::a;ystem 
les:ons. First, vve acknowled93 that the CWA, by itEEif, can protection and the exerci93 of existing vvater entitlements 
not e$edively ensure a::a;ystern protection .21 Buflo law In short, the primary les:on of this caS3 study is that 
needs to function in isolation . II e CWA can and Should vvater quantity is an indispenS3ble dimension of vvater qual-
play an important role in a larg3r suite of laNSand policies ity protection, 25 but the CWAalone cannot reliably integrate 
that support aquatic ecosystem protectiorfe::ond, the CWA the twa II e cooperation and active r;articir;ation of the state 
can only play its role e$edively if the relevant states are full cg3ncies with the authority to allocate vvater is ES3311tial, but 
and enthusicstic part new II e Bay-Delta is in some vvays institutionall0cs vvell cs politically, di #cult to procure. In 
a best caS3 example of the pra:;peds for CWA-'r:H!J:;d ~- the end, vve o:jjer some suggestions for incremental improve

13. In a major foundation cere, ~tarer Co. v. Cat/e, 590 F.2d 1011, 1043 
(D.C. Cir. 1978), the D .C. Circuit ot:rerved that prior to its holding, "the 
right of polluter wa; pre-eminent, unle:s the damagecaured by pollution could 
be proven. Henceforth, the right of the public to a clean environment would 
be pre-eminent, unle:s pollution treatment wa; impractical or una::hievable." 
Although most courts did not urea rights analysis to de:cribe the CWA, im
plicit in this statement is that the pre-1972 "right to pollute" wa; bGred more 
on government inaction and the limitations of common law litigation than the 
existence of any legally protected property right. &e id. In 1966, the Fourth 
Circuit rejected a takings claim by a textile mill which had to build a treat -
ment fa::i I ity to comply with South Carolina's water quality standards with the 
ot:rervation that "[n]o absolute right%"!tll:'IVoW<£ vested in [the company] under 
the law of South Carolina to dis::harge untreated wa;tes"l.&&&l(0 531.13 Acres of 
Land, 366 F2d at 918. 

14. W.W&'()P*+,-. R(/,(OA1/,2*). C*33'4,W&'() ,4 '5(W(2':C5&+--
+(46(7*) '5( N(8' C(4'9). 4-15(1998). 

15. /d. 
16. /d. at 4-6. 
17. &eS'&' ( W&' () R(2. C*4' )*+81 ., C&+-. E4/ '+. P)*'. A6(4- ., W&' () 

Q9&+-,'. C *4') *+ P+&4 7*) '5( S&4 F)&4- ,2- * 8&./SS.- )&3 ( 4' *-S'lt4 
J*&: 9,4 D (+'&E2'9&). ; ( 1995) [hereinafter 1995 W&' () Q9&+-,'. C*4-
,) *+ P+&4] (de:cribing the high volume of demand for ~..re of water from the 
Sa::ramento-San Joaquin river bffiin) 

18. Hanemann & Dyckman, supra note 8, at 711. 
19. &e id. at 713 (dis::U$ing the various impa::ts on freshwater ! ow and how it 

a$ected salinity). 
20. /d. at 716. 
21. W.W&'()P*+'. R(/,(OA1/,2*). C*33'4supranote14,atxii-xxxi. 
22. &e id. at 4-24 (de:cribing the means through which federal agencies and state 

and local governments must work together to a::hieve restoration of aquatic 
ecosystems). 

ment, but o$er no hope that this is a problem that can ea;ily 
resolved. 

I. The Clean Water Act's Ecosystem 
Protection Objective 

II e primary historical innovation of the CWA VIIC6 its remg 
nition of federal responsibility to protect public healtf¥' II e 
federalization ofvvater pollution control both bra:dened the 
s:::opeof pollution control and enshrined the povver of engi
neers, cs oppa:Ed to vvater mancg3rs, to de<ne what elements 

23. &e infra notes 191-193 and a::companying text. 
24. We recognize that therection%404 program, which requires that a person who 

dis::harges dredge or <II material into navigable waters obtain a permit from 
the U.S. Army Corps of Engineers, is an ecosystem protection and restoration 
program. &eCWA§%404, 33.8.C. §%1344 (2006)" at permit requirement, 
though, applies primarily to wetland <lis, and it ha; never rerved a; a frame -
work for the protection of broader aquatic ecosystems Our focus here is on the 
prospects for broader protection 

25. Justice O'Connor recognized this connection in PUD No. 1 of .E!etmn Cnty 
v. Wa:h. Dept. of Erolcg;, 511 U.S. 700, 719 (1994), when she noted that any 
distinction between water quantity and water quality is "arti<cial" 

26. C+&91 ,&C*=(+&41, C*46. R(2(&)-5 S()/., RL30030, C+(&4 W&' ()A-': 
AS933&). *7 '5( L&O 2 (2010), available at http://cf.ncreonline.org/nle/ 
crsreports/ 1 0 May /RL30030. pdf. 
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of vvater quality re::ei\Ed pri rrary protection . 27 ! e control 
of point oource dis:harg:s is a rrajor sua::e:E story, but it aloo 
illustrates the challeng:sof using the CWA to move to a 
more holistic vieN of the relationship tetvveen vvater quality 
and healthy ecosystems 

Water pollution regulation in the United States began at 
the state level speci"cally in respon93 to public health, rather 
than environmental protection, conc:ernS'8 Little wa:; done 
about protecting vvater us:s other than drinking; indeed, 
rrany states explicitly cla:si "ed rrany vvaters not neei3d for 
drinking vvater supply as receptacles for wa:;te disposal 

! e federal government did not get into the busines:; of 
vvater pollution control until after World War II, and then 
only very gingerly . ! e stated goals of the 1948 Federal 
Water Pollution Control Act vvere to ra::ognizestate primacy 
in controlling vvater pollution, support res:arch to improve 
treatment of industrial e#uent, and provide federal tedlnical 
a:sistanc:eand "nancial aid.30 Although Congres:; rradeoorne 
minor chang:s to federal vvater pollution lavv in 1956, tha:E 
limited purpaxs rerrained in place and, tellingly, the lavv 
wa:; left under the supervision of the Public Health S3rvic:e31 

In 1961, "nally ra::ognizing that theAct'ss:::opeextended 
"far beyond usual pub I ic health legislation, 82 Congres:; 
mo\Ed forrral implementation responsibility to the Depart -
ment of Health, Education and Welfare, but cgain the goals 
remained unchanged . 33 

By 1965, as the environmental era wa:; davvning, it wa:; 
clear that the states vvere not doing enough to control vvater 

27. /d. at 6. 
28. William L. Andreen, ! eEvo/ution of Water Pollution Control in tte United 

Stat€5-State, Lccal, and Ffrl:!ral E"orfs, 1789-1972: Pari/, 22 S$'1.&. E& '$(. 
L. J. 145, 178--185 (2003) [hereinafter Andreen, Pari/]. ! oreearlye)orts 
sought to protect water quality, but not at anything like "pristine" levels. For 
example, in 1959 the governments of Canada and the United States agreed to 
allow the International Joint Commision to investigate pollution in the Rainy 
River, on the border between Minnesota and Ontario . ! e resulting report 
documented extensiverewageand pulp mill dis::hargesand recommended that 
standards beret for coliform bacteria, suspended solids and dig;olved oxygen 
levels ! e report'sstatement of water quality objectives re*ected the then
enlightened view of pollution control: 

! e Commision recognizes that the maximum bene"cial ure of avail 
able water resources should be permitted and unree:onable ure of wa 
ter should be prevented . ! e disposl of wastes into a river should 
be controlled so as to achieve the highest quality consistent with the 
maximum bene"t to all urers 

! e Commision considers that dis::harging suitably treated domestic 
and industrial wastes into a river is a reasonable ure of there waters 
provided that such ure does not create a hazard to pub I ic health or 
caure undue interference with the rights of others to ure there waters 
for legitimate purpores 

R+,- .$-I $0+ 1&$+.&.$1-&Y<{ J-1&$ C- 221331-& -& $0+ P- ( (4$1-& -I 
RY61&5 R1 '+. o/.&6 L%7+ -/ $0+ W- -63 (1965), n:prodi.Hid n:printed in pari 
in.Yia2+3B'Io .. -3o/.&6 8 D-49("103M.J-0&3-&, TO+I&$+.&-'c$1-&Y<{ L%: -/ 
P-((4$1-&93, 104 (1974). 

29. Andreen, Pari/, supra note 28, at 185. 
30. /d. 
31. Water Pollution Control Act Amendments of 1956, Pub . L. No 84-660, 

§ 1 (a), 70 stat. 498, 498. 
32. William L. Andreen, ! eEvo/ution of Water Pollution Control in tte United 

Stat€5-State, Lccal, and Fed:iral E"orfs, 1789-1972: Pari//, 22 S$'1.&. E&' $(. 
L.J. 215, 243 (2003) [hereinafter Andreen, Pari//] (quoting H.R. R+,. N-. 
87-306, at 4 (1961 )) , ). 

33. Federal Water Pollution Control Act Amendments of 1961, Pub. L. No 87-
88, 75 Stat. 204. In practice, the program remained "buried deep within the 
[Public Health Service] .... " Andreen, Pari//, supra note 32, at 243. 

pollution.34 Congres:; cgain amended the Water Pollution 
Control Act, this time revising the Act's goals to include 
"enhanc[ing] the quality and value" of the nation'svvater 
re:oura:s and establishing a national pol icy "for the preven
tion, control, and abatement of vvater pollutior.1'35 ! e 1965 
amendments put vvater quality at center stcg3 for the "rst 
time, requiring that states adopt vvater quality standards 
for interstatevvaterssu<cient "to protect the public health 
orvvelfare ."36 As that language suggests, the 196§ amend 
ments extended the function of vvater quality standards vvell 
beyond public health; the amendments required that stan -
dards consider the value of vvaters "for public vvater supplies, 
propcgation of "sh and wildlife, recreational purpaxs, and 
cgricultural, industrial, and other legitimate U935'37 A year 
later oversight authority wa:; transferred to the Department 
of the Interior, an cgency foc:us:d on environmental protec -
tion rather than hurran health38 

! e br~r statutory langucge and neJV institutional 
home should have catalyzed a shift to a::csystem protection. 
State resistance and a vveak institutional structure, ho\1\19'ver, 
prevented any real a:lvance. All states adopted vvater quality 
standards by the 1967 deadline, but fe.N of tha:Estandards 
met with federal approval .39 By 1971, barely over half the 
states had fully approved vvater quality standarcts,l0 and vvater 
qualityWc5continuing tod:dine .41 

Interior S:cretary Stevvart Udall's concerted e) ort to 
make thestatutework wa:;stymied by two rrajor limitatiorls 
First, except in the ma;t extraordinary caxs, the standards 
could only te enforced through conferena:s with a )ected 
states and polluters .42 ! ES9 conferena:s could dreg on for 
years, and com pi ianc:e with the infrastructure upgrades they 
tended to re:::ommend wa:; uneven .43 S:cond, where vvater 
quality Wc5 violated, it Wc5 typically di <cult to tie responsi 
bility for that violation to any speci "c polluter:44 

Congres:; reacted in 1972, adopting the modern CW A 
! e neJV lavv, which radically overhauled the old, tegan with 

aSV~~ESping statement of purp033: " ! e objective of this~ 

34. Andreen, Pari//, supra note 32, at 244-45. 
35. Water Quality Act of 1965, Pub L. No. 89-234, § 1(a), 79Stat. 903, 903. 
36. /d. § 5(a), 79 stat. at 906--08. 
37. /d. 
38. Reorganization Plan No.2 of 1966, 31 Fed . Reg. 6857 (Feb. 28, 1966), 1!7 

printed in 80 stat. 1608 (1966); s:ea!SJ Pre:s Releere, Dep't of the Interior, 
Transfer of Federal Water Pollution Control Administration to Department 
of the Interior lsE)ected (May 10, 1966), availab/eat http://www.bia.gov/ 
cs'groups/public/documents/textlidc017374.pdf (announcing the transfer of 
responsibility). 

39. /d. 
40. S.R+,.N-.92-414,at4(1971), n:printedin 1 C-&9.R+3l"lo.=OS+.'.,A 

L +913("1.$1 '+ H13$- .5 -I $0+ WI.$+. P- ( (4$1-& C-&$.- (A=$ A2+&62+&$3 
-/1972, at 1422 (1973). 

41. /d. at 4-5, 8, n:printed in 1 C-&9. R+3l"lo. =0 S+. '.,A L +913("1.$1 '+ H13$- .5 
-I $0+ WI.$+. P- ( (4$1-& C-&$.- (A=$ A2+&62+&$3 -11972, at 1422-23, 
1426. 

42. Water Quality Act of 1965, Pub L. No. 89-234, § 5(a), 79stat. 903, 908-09 
(amendingrection 10 of the Federal Water Pollution Control Act, 33 U.S. C. 
§466g). 

43. &e Andreen, Part I, supra note 28, at 254 (explaining both the old and new 
conference proce:s:s were not optimal) 

44. As William Hines noted in 1968, "thestandardsarenot intendedtorervepri
mari/yenforcement purpores" N. William Hines, Controlling lndu:trial Water 
Po/lution:ColortteProblfmGrren, 9 B.C.I&643. 8 C-2. L. R+'. 553,590 
(1968). 
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ter is to retore and maintain the chemical, physical, and 
biological integrity of the Nation'svvaters ."45 ! e ta:Eiine to 
which the waters vvere tote returned wcs their natural con
dition, prior to anthropogenic modi"catiort6 ! at ta:Eiine 
wcs intended not only to preted: human health and reae -
ational opportunities, but also to preErve and restore the full 
complement of aquatic I ife\7 

In order to achieve the "integrity" obja:::t:ive, Congres; 
declared twin gools with short dea:ll ines: eliminating the dis 
charge of pollutants to waters by 1985;and achieving "water 
quality which provides for the preted: ion and pro~ion of 
"sh, shell"sh, and wildlife and provides for recreation in and 
on the water" by 1983, "where\.er attainable ."49 Despite the 
co-equal preEntation of thegools, technology-ta:Ed pollu
tion control took priority cs the revv lavv wcs implementeffl 

45. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No 92-
500, §#2, 86Stat 816, 816-17 (codi"ed as amended at 33 U .S.C. §#1251(a) 
(2006)). Robert Adler has de:cribed this objective as "one of the broadest 
whole ecosystem restoration and protection aspirations in all of environmental 
law." Adler,rupra note 4, at 29. 

46. ! eSenate bill had stated the objective as "to restore and maintain the natural 
chemical, physical, and biological integrity of the Nation'swater:S Federal Wa 
ter Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, §#2, 86 
Stat. 816, 816 (1972) (codi"ed as amended at 33 U .S.C. §#1251(a) (2006)) 
Although the word "natural" was removed in the" nal version, the intent was 
unchanged. &e H.R. R$'/a N&. 92-911, at 76 (1972), reprintffi in 1 C&' (. 
R$)$*+,- S$+ .. , A L$(/)0*1/ .$ H/)1&+2&31-$ W*1$+ P&ro41/&' C&' -
1+&0A, 1 AS$'65$'1)&3 1972, at753, 763 (1973) ("! eword 'integrity' 
as ured is intended to convey a concept that refers to a condition in which the 
natural structure and function of ecosystems is maintained####Aithough man 
is a 'part of nature' and a product of evolution, 'natural' is generally de" ned 
as that condition in existence before the activities of man invoked perturba -
tionswhich prevented the system from returning to its original stateofequilib 
rium.####Any change induced by man which overtaxes the ability of nature to 
restore conditions to 'natural' or 'original' is an unacceptable perturbation."). 
Congre:sstuck to the objective of restoring natural water quality in the face of 
objections from the Nixon Administration's Environmental Protection Agency 
("EPA"). &e H.R. R$'/o N&. 92-911, at 148, reprintffi in, 1 C&' (. R$)$*+,
S$+ .. , A L$(/)0*1/.$ H/)1&+2&31-$ W*1$+P&ro41/&' C&' 1+&0A, 1 
AS$' 65$' 1) &3 1972, at, 753, 835 (reproducing a letter from EPA Admin
istrator William D. Ruckelshaus to Hon. John A. Blatnik, Chairman, Houre 
Committee on Pub I ic Works) ("We do not support the new purpa:e of [sic] 
'general objective' that would be provided. ! e pursuit of natural integrity of 
water for its own sake without regard to the various bene"cial us:s of water in 
[sic] unneces:ary, uneconomic, and undesirable from asocial, economic, or 
environmental point of view"). 

47. &e, e.g., Federal Water Pollution Control Act Amendments of 1972, §#2, 86 
Stat. at 817 (codi"ed as amended at 33 U .S.C. §#1252(a) (2006)) (directing 
EPA, in developing programs to reduce pollution, to give due regard "to the 
improvements which are neces:ary to conrerve such waters for the protection 
and propagation of "sh and aquatic life and wildlife###"); Federal Water Po~ 
lution Control Act Amendments of 1972, §#2, 86Stat . at 850 (codi"ed as 
amended at 33 U .S.C. §#1314(a)(1) (2006)) (directing EPA to develop "cri
teria for water quality accurately re7ecting the latest scienti "c knowledge (A) 
on the kind and extent of all identi"able e8ectson health and welfare includ
ing, but not limited to, plankton, "sh, shell"sh, wildlife, plant life, shorelines, 
beaches, esthetics, and recreation which may be expected from the pre::ence of 
pollutants####[ and] thee8ects of pollutants on biological community diversity, 
productivity, and stability###''). 

48. /d. at §#2, 86 stat. at 816 (codi "eel as amended as amended at 33 U .S.C. 
§#1251 (a)(2)) 

49. /d. 
50. Kenneth M . Murchison, Learning frcm More ! an Fi..e-and-a-Half De::ad:s 

of Fed:iral Water Fbllution Control /..s;]is/ation: Twenty /...e:rons for tte Futu~32 
B.C. E' .10. A33. L. R$ .. 527,551-56 (2005). In voting on the "nal bill that 
became the CWA, the Senate appeared to endorre a::signi ng s:condary prior
ity to the Act's water quality provisions "to the extent limited manpower and 
funding may require a choice between a water quality standards proce:sand 
early and e8ective implementation of thee9uent limitation-permit program" 
Consid:iration of tte R:pxt of tte Conference Committre E!efore tte S. Comm. 

Ps of 1972, then, federal water pollution lavv included a 
clear a::a;ystem preted: ion purpa33, although it did not U93 

that term. ! e CWA wcs intended to retore and maintain 
natural water quality conditions, and the I iving systems tha:E 
conditionssupportecJ51 ! at purpa33wcs not redundant with 
any other lavv ! e modern Endangered Species Act ( "ESA." ), 
which is currently the broodest a::a;ystem preted: ion lavv 
in the United States, did not yet exist. ! erevverealready 
a numter of federal col193rvation la!VS that provided some 
preted: ion for aquatic a:o;ystems, including the National 
Forest OrgmicAdministration Act, 52 National Park Service 
Org:micAct, 53 and Fish and Wildlife Coordination Act, 54 

but their covercgewcslimited to federally owned lands or 
federally approved actions. Private purcha:Ers vvere al rea:ly 
prota:::ting terrestrial ~. 55 but the complexities of water 
?ow and water lavv made that strategy much leE suitable for 
aquatic systems. 56 

E\€11 today with the ESA. in pla::e, the CWP\sa:o;ys 
tem prota:::t:ion cspa:::t:sare not irrelevant . ! e CWA theo 
retically provides much more comprehensive covercge than 
theESA.Itsgool is to retoreand maintain theentiresuite 
of the nation'svvaters . If the CWA can te put into practice 
e8ed:ively, that gool is far brooder than the ESA.'s prota:::t:ion, 
which is limited to rapidly disappearing sp:cies . ! e CWA 
can also help addres; two important criticisms of the ESA.: 
that its focus on individual sp:cies leave; the larger systems 
in which tha:Esp:ciesareemtedded at risk; 57 and that by 
the time it can te invoked, ra::overy to EEif-sustaining levels 
is cx:stly or even impos:;ibl~ 

E8a:::t:ive implementation, of cours3, is the key i35l..IE!Eco
system proted:ion is inextricably bound up with the CWA's 
water quality provisions. ! e CWA's major legal innovation, 
mibility-l:a:Ed limits on pollution dis::harg:s by industrial 
soura:s, cannot by it931f preted: or restoreaquatica::a;ystems 
Ecx:system preted: ion also requires ensuring that industrial 
soura:sare not concentrated on 93nsitivewaters, d:aling 
with non-industrial dis::harg:s, and limiting diversions . Ps 
explained in the next Part, although the CWA contemplates 
the " rst two of tha:E steps, they have substantially lcg;J3d 
the implementation of technological pollution controls59 

on Pub. Work!; 93d Cong. (1972), reprintffi in 1 C&' (. R$)$*+, - S$+ .. , A 
L$(/)0*1/.$ H/)1&+2&31-$ W*1$+P&ro41/&' C&' 1+&0A, 1 AS$' 65$' 1) 
&3: ;<=,at 161, 171. 

51. CWA §#101(a), 33 LB. C. §#1251(a) (2006) 
52. 30stat. 34 (1897) (codi"ed as amended at 16 U.S. C. §§#473--82 (2006)) 
53. 39stat. 535 (1916) (codi"ed as amended at 16 U.S. C. §§#1-18f-3 (2006)) 
54. 48stat. 401 (1934) (codi"ed as amended at 16 U.S. C. §§#661--667c (2006)) 
55. Prior to the 1960s private philanthropists such as John D . Rockefeller, Jr., 

played a major role in purchasing land for inclusion in national parks . John 
Daugherty, ! e National Park S:itvice: ! e FilS S3\.enty Five Yean; Biq;raphical 
Vigt'St£S, .bhn D. Rrxkefeller, Jr., U.S. N*1'0P*+>S$+ .. , http://www.cr.nps. 
gov/history/online_books/sontcg/rockefeller.htm (last updated Dec. 1, 2000). 
! e Nature Conrervancy, a nonpro" t organization that works to further con

rervation primarily through land purchcs:s, made its" rst acquisition in 1955 
Our H i&ory: H i&ory & M i le:too:s of tte Nature Corretvarcy , T- $ N * 14+$ 
C&' )$+. *' ,2, http://www.nature.org/about-us/vision-mision/historylindex. 
htm (last visited Apr. 11, 2013). 

56. &e infra Part Ill. 
57. /d. 
58. John Charles Kunich, ! e Fa/leo; of Daathted Cotmvation Und:ir tte Endan

fJ31fid 5p:r;is Act, 24 E ' . 10. L. 501 ( 1994 ). 
59. &e infra Part II. 
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Moreover, l:a:al.l93 of strong vvestern oppa:;ition to federal 
intrusion on water allocation decisions, the CWA da:s not 
directly deal with !ow6° Asvveshall explain later, hovvever, 
the CWA can help states appreciate the nee:l for ! ow regula 
tion and "nd the political courcg3 to impa:E if'1 

II. Disappointing Progress on Water 
Quality 

PrOJres on water quality, and theJBfore prOJres on protect -
ing and restoring aquatic axsystems, ha5 l::a3n slow in the 
forty ya3rssinceadoption of the modern CWA # e nation's 
vvaters, although not cs obviously polluted cs the burning 
rivers that catalyzed the adoption of the CWA, remain sul3 
stantially altered from their natural conditions . A high per 
centcg3 of them do not meet vvater quality standards . # e 
nation'saquaticaxsysternsare in similarly poor shape # eir 
poor health is tra:a:IDie both to limits inherent in the CWA's 
structure and to the limited enthusiasm with which key 
CWA provisions have been implemented 

A R3adirg the Scorecard: The Unhealthy State of the 
Nation's WatetS 

When the modern CW A wcs before Congre:o, the U.S. 
Environmental Protection Agency ("EPA") estimated that 
one-third of the nation's stream-miles violated existing vvater 
quality criteria.62 # ecg3ncy's meEt ra::ent vvater quality 
report, covering the state of the nation'swaterscsof 2004, 
suggests that conditions have, if anything, wors311ed. It 
concludes that forty-four percent of cm:s:a:l stream-miles 
and sixty-four percent of cm:s:a:llakesand reErvoirsare 
impaired. 53 # eagency speculates that the startlingly bad 
numbers might be due in part to states directing limited 
monitoring IBfOura:s to waters they suspect are impaired .64 

Even if that vvere persucsive, 65 at b:st the report indicates that 
vvater quality remainsaEErious problem forty ya3rs into the 
CWAera 

Other ooura:s corroborate the dismal state of the nation's 
aquatic systems. # e Heinz Center for Science, Economics 
and the Environment, for example, reported in 2008 that 
chemical contaminants vvere detectable in virtually all of 
the nation'sstrearnsand stream 93diments, and that more 
than half of stream waters, stream 93dirnents, and estuarine 
93diments tested contained at la:st one contaminant at levels 

60. ~infra Part 11.8.1. 
61. ~infraPart Ill. 
62. 117 C$'/c&. R' (. 38834 (Nov. 2, 1971) (statement of ~n . Walter Mondale 

(0-Minn.). 
63. 0))*(' $) W+, '-.,U.S. E%., I. P-$,. A&'%(0, N+,*$'/a+-/ W+, '- Q1+/

*,0 1%. '%,$-0: R'2$-, ,$ C$'/c&-'33, 2004 R'2$-,"'o/c& CO(/' 1-2, 
available at http:/ /water.epa.govllawsregs/guidanoe/cwa/305b/upload/ 
2009 _ 01_ 22 _ 305b _ 2004report _ 2004 _ 305Breport. pdf. 

64. /d. at 7. 
65. states have incentives to underplay, rather than overplay, the extent to which 

their waters are impaired, becau:e they must prepare Total Maximum Daily 
Loads for waters they report as impaired . CWA § 301 (d)(1 )(C), 33 U .S.C. 
§ 1313(d)(1 )(C) (2006). It s:ems unlikely that states are deliberately s:eking 
out their worst waters for preferential testing 

threatening to aquatic life'6 Chemical pollution is far from 
the only problem. # e vast majority of the nation's vvaters 
and vvaters-edge systems have l::a3n structurally altered by 
! oodplain development, removal of riparian vegetation, dam 
construction, vvater diversions, and other change§7 

Given the extensive modi "cation of aquatic systems in 
the United States, it should come cs no surpriEE that the 
native inhabitants of tha:E systems are su5eri ng . # e Heinz 
Center's 2008 study concluded that thirty-93ven percent of 
native freshwater species vvere at risk nationwide, twice cs 
high a proportion cs in major terrestrial habitats?8 and that 
on a state-by-state bcsis between tvventy and sixty percent of 
freshvvater plant communities vvere at risk .69 Ten years ear 
lier, # e Nature ConEErvancy and Nature93rve reported that 
forty percent of the nation's freshvvater "sh, half of its cray
"sh, and two-thirds of its mUS39Isvvereat risk ofextinction70 

Climate change wi II make the situation worEE for many 
aquatic axsystems, especially vvetlands and deltcs_71 #e 
impacts of climate change include altering vvater ! ow pat -
terns, disrupting the hydroiOJic CEEUmptions on which 
both dis:harge and water quality standards have b:en EEt; 
incra:sing ! oods and droughts that may interfere with spe
cies reproduction and thus a5ed species compa:;ition and 
axsystem productivity; incra:sing water temperatures that 
will alter ecological proce:a:sand thegeographicdistribu
tion of species; and vveal<ening aquaticaxsystem vvater qua~ 
ity from phenomena such csalgal blooms .72 # e net impacts 
are di 6 cult to predicf3 Stcggering levels of uncertainty and 
geOJraph ic variation com pi icate predictive e5orts_74 It s:ems 
likely, though, that climatechangewill beeven moredis
ruptive for aquatic than for terrestrial axsystems l:a:aU93 
aquatic ! ora and fauna are les:; able to move to more suitable 
locations. # e Pew Center ha5 concluded: 

66. T7' H.J$7%H'"'o/c8111 C,-. )$-S(*., E($'/u 9 ,7' E'/o.', T7' S,+,' $) ,7' 
N+,*$'/o'3E($:Il3,' :32008: M '+31-"'o/c& ,7' L ;Dfo;3, W+, '-3, ;Dfo; L *. "'o/c& 
R'3$1-('3$) ,7' U%*,'; S,+, '319(2008). 

67. Adler,supra note 4, at 51-52. 
68. T7' H. J$7% H '"'o/cB Ill C, -. )$- S(*., E($'/u 9 ,7' E'/o.' ,supra note 67, at 

21. 
69. /d. at 22. 
70. T7' N+, 1-' C$'/03'- _;Dfo(O,R*. '-3$) L*)': C-*,*(+/ W+, '-37' ;3 )$- P-$ 

, '(. "'o/c& F- '37 <+, '- B*$; *. '-3*,0 1, 7 (Lawrence L. Master, Stephanie R. 
Fla:k & BruoeA. Stein eds., 1998), available at http://www.nature:erve.org/ 
I ibrary/riverso! ife.pdf. Aquatic species were more endangered than any other 
grOU!=S. 

71. ~gerera//yN. L' -$0 P$) ), M+-= M B-"'o/03$'/o9 J$7% W 0+0, J-., A>1+,*( 
E($:Il3,' :3;!>/o; G/$7+/C/*:+,' C7;Dfc&': P$, '%,*+/I :2+(,3$'/ol%/;l'/o; 
F- '37 <+, '- ;Dfo; C$+3, +I W', f;Dfo; E($:Il3,' : 3"'o/o, 7' U%*,' ; S, +, '3 
18--22 (2002) ( d i~l.l$i ng the e5ects of temperature change and altered water 
regimes on freshwater wetlands). 

72. /d. at ii. 
73. />5 the Pew Center's report puts it: 

Affiuming no change in food resources, invertebrate production of 
streams and rivers may increa::e, potentially yielding more food for 
"sh. However, higher water temperatures will also incree:e the rate of 
microbial activity and thus the rate of decompcsition of organic mate 
rial, which may result in le:s food being available for invertebrates and 
ultimately "sh .... In either ca::e, warmer water holds le:s dis:olved 
oxygen, so water quality will be reduced for organisms such as inverte 
bratesand "sh that have a high oxygen demand. 

/d. at 7. 
74. ~ id. at 32 (d~ribing e5ectssuch as habitat lea;, fragmentation, and species 

migration). 
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Expocted ratES of climate change are prol:ably too grmt to 
allow adaptation through natural genetic 931oction . Many 
typES of habitat will be diminished or pa;sibly lffit entirely 
(e.g., alpine wetlands). Animals and plants will need to dis 
pers3 northward or to higher elevations, but aquatic spECiES 
di !er grmtly in their dispers3l abilitiES, so not all spECiES will 
be able to move to more hospitable habitat. Further, mffit 
high-quality aquatic habitats are now spatially isolated (due 
to human activitiES), makingsuca:ssful dispe!S31 e.ten more 
di "cult.75 

B. UmitedTools, Umited Implementation 

#e CWAshould not l::e blamed for all thewo:s of the 
nation'saquatica::a;ystems, but it is certainly fair to CEk why 
it hc5 not comecla:Er to achieving its water quality gc:Eis 
Two major factors have contributed to the shortfall . First, 
the CWA provides federal authorities with only limited 
tools for vvater quality protection ?6 It leaves important area:; 
of responsibility to the states, which have not always b:en 
anxious to take on that responsibi I i.tVe::ond, EPA hc5 l:e3n 
slow to implement the tools the laJV do:s provide'"7 

1. Restrictions on Federal Authority 

#e ma:rt obvious limit on EPA'sauthority to protect water 
quality is the la:::k of any dire:::t p0V\€I" to regulate poilu 
tion originating from nonpoint soura:s . # e CWA dravvs 
an important I ine l::etVI.Eel point and non point source pol -
lution. Unj:ermitted dis:harg:s of pollutants from point 
soura:s to waters under federal juris:liction are prohibited _78 

"Point source" is de$ned broadly to include "any dis::ernible, 
con$ned and dis:rete conveyance ."79 Point source dis:harg
ers must obtain a National Pollutant Dis:hargeand Elimi -
nation System ("NPDES") j:ermit; 80 in ma:rt states, state 
authorities iS5l..e tha:E j:ermits under authority delegated by 
EPA and subject to EPA oversight.81 Permits must include 
not only technology-l:a:Ed dis:harge limits, but also vvater
qualityta:a:llimits .82 Aithough thej:ermitsystem hcsdone 
a great deal to reduce industrial dis:harg:s to vvate~ it leaves 
out di! U93 run-o!, which is a major source of water poilu -
tion. Unchanneled run-o! from C{lricultural lands, logging 
oj:erations, roads, and residential ara:scarrysilt, fertili:zer, 

75. /d. 
76. &ePart 11.8.1. 
77. &ePart 11.8.2. 
78. &eCWA §%301(a), 33l$.C. §%1311(a) (2006) (stating that it is unlawful to 

dis::har~a pollutant without compliance with CWAs:ction%402, 33LS.C. 
§%1342 (2006)) 

79. CWA §%502(14), 33 !S.C.§% 1362(14) (2006) 
80. &eid. §%401(a)(2), 33 !3.C. §%1341(a)(2) (2006) 
81. &e id. §%402(b)-(c), 33 U3.C. §%1342(b}-(c)ll39g:rera//y National Pollut

ant Dis:harg3Eiimination spem (NPDES): StatePrcgramStati.J5i U.S. E&' (). 
P*+(. A,-&./, http://cfpub.epa.gov/npdes!statestatscfm (last updated Apr. 
14, 2003) (showing which states have an EPA-approved NPDES Program) 

82. CWA §§%01(b), 302, 33 U .S.C. §§%311(b), 1312 (2006); 40 C .FR. 
§%12M(d) (2012). 

83. Andreen, supra note 4, at 591. 

pesticides, oil, t!C5h, and other pollutants into vvaterways .84 

All of that pollution is beyond the direct reach of the CWA 
#e CWA do:s try toappra:dl nonpoint source pollution 

indirectly, through voluntary 111EX5Ures and draJVing atten
tion to the problem .85 It also us:s vvater quality standards 
to highlight nonpoint source, asvvell as point source, pol -
lution. States must determine which of their waters do not 
meet water quality standards, 86 and develop "total maxi mum 
daily loads" 87 ("TMDLs")-pollution budgetsestablishing 
the amount of d is:harge the watervvay can a:::cept without 
violating vvater quality standards .88 Waters must l::e listed 
and TM Dls produced even if run-o! is the only source of 
pollution.89 But the CWA do:s not explicitly require imple
mentation of TM Dls, or impa:E any j:enalty for failure to 
implement them At the end of the Clinton Administration, 
EPA had the temerity to issue regulations requiring that 
TMDLs indude reasonableassurana:s that contemplated 
load reductions would actually l::e achieved, but Congres:; 
blocked their implementation and the next administration 
withdrew them.9° Currently, therefore, TMDLse!ectively 
control non point soura:s only to the extent the state decides 
that they should do so.91 

Another important I i mit on federal authority is the CWA's 
stated policy of leaving authority over water allocation to 
the states.92 #at com pi icates aquatic a::a;ystem protection 
becal..l93 Oovv and vvater quality are tightly coupled . As the 
&.lpreme Court hcs re::oJni2B:t, "[i]n many cce:s, water quan
tity iscla:Eiy related to water quality; asu "cient lovvering of 
the water quantity in a body of vvater could destroy all of its 
designated us:s, te it for drinking vvater, recreation, naviga -
tion or0!.&\%'"oas a $she~93 Many a::a;ystem-relevant a:;peds 
of vvater quality dej:end on the concentration of pollutants 
in vvaterways.94 # e higher the Oow, the greater the poll u 
tion load can l::e without exa:eding tolerable concentrations 
Other a:;peds of vvater quality are also linked to volumes of 

84. &e id. at 593. 
85. /d. at 544-45, 545 n.42. 
86. CWA §%303(d)(1)(A), 33 !S.C. §%1313(d)(1)(A) (2006) 
87. &eCWA §%303(d)(1)(C), 3313.C. §%1313(d)(1)(C) 
88. /d. 
89. &eProns:Jiino v. Nastri, 291 F3d 1123, 1139 (9th Cir. 2002). 
90. Oliver A Houck, ! eCiean Water Act R:iturrrs(Again): Part I, TMDLsandtre 

Ch:!:apaakfi Ba;, 41 E&' (). L. R -1. 1 0208, 1 021 0 (2011 ). 
91. EPA regulations do require that point sourress:eking a new permit to dis -

char~ to impaired waters show that "existing dis::har~rs into that s:gment are 
subject to complianres::hedulesdesigned to bring thes:gment into compli -
ance with applicable water quality standards" 40 C .FR. §% 12a(i )(2) (2012). 
According to theN inth Circuit, this provision requires that the water be 
brought into complianrewith water quality standards Friends of Pinto Creek 
v. U.S. Envtl. Prot A~ncy, 504 F3d 1007, 1014 (9th Cir. 2007) ("If there are 
not adequate point sourres to do so, then a permit cannot be i$Ued unles the 
state or [the applicant] agrees to establish as::hedule to limit pollution from a 
nonpoint source or sourressu" cient to achieve water quality standards"). 

92. CWA§%101(g), 33 !3.C. §%1251(g) (2006) 
93. PUD No.1 of .Je!erson Cnty. v. WC£h. Dept. of Ecology, 511 U.S. 700, 719-

20 (1994) (holding that the Petitioner'sa::rerted distinction between water 
quality and water quantity wasarti$cial). 

94. Water: Monitorirg & As:rs:m:int, 5.1 Stream F/OI>f U.S. E&' (). P*+(. A,-&./, 
http://water.epa.gov/type/rsl/monitoring/vms51.cfm (last updated Mar. 6, 
2012). 
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! ow. High ! ows can help s::our avvay si It and keep watervvays 
oool.95 

Although wholly understandable from a political per 
sp:dive, leaving allocation decisions to states puts a key tool 
rolely in state hands. Federal cgencies are suppa:a:l to stand 
willing to help: the CWAdireds them to ooop3ratewith 
state and local governments to control pollution "in concert 
with programs for mancging water reooura:s ."96 

II e CWA 
alro provides states with tools they may not otherwi99 have 
tocontrol diversions. Section 409f,whichgivesstatesveto 
povver over federally-authori:zed activities that may result in 
dis:::harges to vvater, hcs b:en interpreted to allow states to 
impa:E minimum ! ow requirements on federally-licen99d 
hydroolectric projects indep3ndent of any con! icting water 
rights.98 In other words, motivated states get rome federal 
help in dealing with ! OIJI.S, but the CWA lacks strong federal 
laers to move states in that dira:::t:ion. 

2. Tentativelmplementation 

Of cour99, Congres:; and the states do not bear all the respoA 
sibility for the CWA's failure to protect aquatica:xsysterns 
EPA owns asigni$cant share of that responsibility cs vvell . 
Since the CWA vvcsenacted, EPA hcsconsistentlyempha 
si:zed the lavv's ta:::hnology-l:a:Ecl provisions at the expen99 
of thevvater quality provisions, interpreted its own author 
ity narrowly, and avoided enforcing vvater quality-l:a:Ecl 
requ i rernents. 

Implementation of the vvater qual ity-l:a:Ecl provisions of 
the CWA began slowly EPA, which hcsalways had limited 
re:oura:s for implementing the la~J~.S under its jurisdiction, 
picked the low-hanging fruit $rst . It concentrated initially 
on developing ta:::hnology-l:a:Ecl standards and approving 
state p3rm i tti ng programs . II e S3nate exp1BS5Iy endors:d 
that early prioritizatior.¥9 Ps a result, water quality programs 
lcg;}3d. 

EPA did not just move slowly on water quality. It alro 
adopted a 99ries of narrowing interpretations of its p3rmit -
ting authority. Despite acknowledging the extensive vvater 
quality impacts produca:l by darns, for example, in 1973 
EPA adopted the pa;ition that dams are not point roura:s 
requiring NPDES p3rmits .1m II e D.C. Circuit upheld that 
interpretation in 1982°1 EPA hcsalrosuCCES5fullyexempted 

95. A CitiZ"BnisGuireto Und:mandingand Monitoring Lakfsandst1"631TS: Chap -
ter3-st1831TfS, W/&'.S("/<{) D)*'(+, E-+.+/Q http://www.ecy.wa.gov/pro
grarrs/wq/plants/management/joysmanual/streamtemp.html (last visited Apr. 
11, 2013). 

96. CWA § 101(g), 33 U.S. C.§ 1251(g). 
97. /d. §401, 33 U.S.C. § 1341 (2006). 
98. PUD No.1, 511 U.S. at 720-21. 
99. &e39Stat 535 (1916) (codi$ed as amended at 16 LB. C.§§ 1-18f-3 (2006)) 
100. &eNat'l Wildlife Fed'n v. Gorsuch, 693 F2d 156, 169 (D.C. Cir. 1982) (cit

ing Letter from Alan Kirk, Acting k:sistant Adm'r for Enforcement & Gen . 
Counrel, U.S. Envtl. Prot. Agency, to S Leary Jones, D i r., D iv. of Water Qua~ 
ity Control, Tenn Dep't of Pub Health (June 23, 1973)). "e Gorsuch opin
ion recounts the history of EPA's interpretation. &e id. at 166-70. Although 
the agency has occasionally wa1 eel, it has never changed its view that dams are 
outside the NPDES universe. /d. at 169. 

101. /d. at 183. 

water transfers from the p3rmitting program.102 Taken 
together, EPA's narrowing interpretations have limited the 
rea:::h of the NPDESprogram, and therefore its ability to 
prota:::t aquaticeca;ystems . CongfBS5 and the courts have 
provided rome ched< on EPA's attempts to narrow the s::op3 
of the NPDES program, 103 but csa practical matter, EPA 
hcs b:en able to delay application of the CWA's p3rmitting 
requirements to rome important categories of roura:s 

EPA hcs alro tread cautiously within the boundaries of 
its admitted authority. Faca:l with oppa;ition from polluters 
and water US9rs, it hcs b:en reluctant to push states to develop 
numerical vvater quality standards, or standards a:ldres
ing the physical and biological integrity of their waters .104 

Moreover, it hcs rarely exerci99d its oversight authority to dis 
approve state-issued NPDES p3rmits105 

II at pa:oivity, com 
bined with the lack of numerical standards, hcsallowed rome 
states to routinely iS5l..le p3rmits lacking water quality l:a:Ecl 
e1 uent limitations106 When vvater quality-l:a:Ecl provisions 
are included, they often simply parrot narrative water quality 
standards, making them nearly impa:sible to enforce.107 

Ill. Room for Hope? Water Quality 
Standards and Management of the Bay
Delta 

8a:Ed on the history ra:::ounted in the previous s:ction, it 
would teea5y to conclude that the CWA is a failurecsa 
water-quality or a:o;ystem prota:::tion tool . But that would 
bean unfortunate and premature conclusion . II e CWA is 
a needed adjunct to the ESA.. and other con99rvation la~J~.S . 
Although the challenges are admittedly large, there is room 
to hop3 that under the right circumstance;, the CWA can 
play an important role in protecting and restoring aquatic 
a:o;ysterns. 

In this Part, vve consider the role and potential of the CWA 
in the context of the Bay-Delta. In legal and institutional 
terms, thereare99veral ra:sons for vievving the Bay-Deltacs 
a "best c:J:!EB" s::enario for the CWA'sability to protect a:o;ys 
terns. California, un I ike rome other states, is a wi IIi ng partner 

102. &eFriendsofEvergladesv. S. Fla. Water Mgmt. Dist., 570 F.3d 1210, 1228 
(11th Cir. 2009) (upholding the Water Transfers Rule as a ree:onable inter -
pretation of an ambiguous statute); National Pollutant Dis::harge Elimination 
System (NPDES) Water Transfers Rule, 73 Fed Reg. No 115, 33697, (June 
13, 2008) (codi$ed at 40 C. FR. pt. 122). 

103. In 1987, Congre:samended the CWA to make clear that permits are required 
for municipal and industrial stormwater dis::hargesCWA § 402(p), 33 US. C. 
§ 1342(p) (2006). Federal courts have rejected EPA's attempts to exempt pes 
ticideapplication and ballast water dis::harges from shir:s from the NPDES 
program. Nat' I Cotton Council v . U.S. Envtl. Prot. Agency, 553 F .3d 927 
(6th Cir. 2009); Nw. Envtl. Advocates v. U.S. Envtl. Prot. Agency, 537 F. 3d 
1006 (9th Cir. 2008). "eSupreme Court has recently taken up another long
running battle, over dis::harges from logging operations. Another longstand
ing EPA narrowing interpretation was recently upheld by the Supreme Court 
Decker v. Nw. Envtl. Def. Ctr., No. 11-338, 2013 WL 1131708 (U .S. Mar. 
20, 2013). 

104. &eAdler,supra note4, at 66-70. 
105. /d. at 67-68, 76; CWA § 402(d), 33 U.S. C.§ 1342(d). 
106. &eW/<{)2 P)234(&045, 0,4-) +, W/.&()6"/<{)2 M/3(. U.S. E75( .. P2+(. 

AI )7 -0, R)54)6 +, C. 'f/01 W/<{)2 A-(§ 89: P)234( (47/ , +2S; 2,%·) C;Dfo. 
M47)&<0 A*"'o/o.o/o- '4101 S("/<{ )&: F47=47/&> R)-+33 )7=o/<{4+7& ES-1, 23 
(2010). 

107. /d. at 16-19. 
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EPA ha5 historically l:e3n more willing to push its authority 
in the Bay-Delta than ei99Wherel08 State la,v ! llsoomeof the 
meEt important~ in the CWA . Furthermore, the state 
cg3ncy that implements the CWAand the state's analogous 
water quality la,v aloo implements the state's appropriative 
water rights system, providing institutional opportunities to 
integrate management of water quality and water quantity. 

II estate's courts have pushed the cg3ncy in that dira:::tion, 
ruling da:ad:sago that water rights can, and indee:l must, l:e 
adjusted if na::eEary to prota:::t water quality.109 A cla:Eiook 
at thiscontext both illustrates what theCWAcan do when 
both state and federal rartners are enthusia:rtic about the tcsk 
of prota:::ting aquatic a::a;ystems and high I ights remaining 
barriers to sua::eE. 

A Settirg the Stage: Salinity in the San Francis:xJ 
Bay-Delta 

II e Delta is the rara:tigm of astres:a:l ~em . Until the 
mid-nineteenth century, it wcsa tidal marsh rich in biodiver 
sity.110 Starting in the 1860s, the sloughs and islands of the 
Delta vvere drained and diked to allow agriculture; 111 at the 
time, the modern idea of a "vvetland," with its pa:;itive conflO 
tat ion of a::a;ystem function and a::a;ystem EErvia:s, did not 
exist. Today, the transformation of the Delta from a vibrant 
"~ that worked" into a "hard-working" one112 is 
complete; only s::ant trco:s of the earlier system remain . Ps 
the leading modern historian of California, Kevin Starr, ha5 
written, "[n]otsinceancient Rome or the creation of Holland 
had any fOCiety comrarably subdued, appropriated, and reeF 

ranged its water re:oura:s."113 

It iswidelyagre:d that the Delta is in crisis, both csan e::o -
system and cs the hub of California's water delivery system, 
with its as:ociated a:::onomic rami! cations .114 EPA ra::sntly 
des:ribed thea::a;ystem problem in thes3 terms: 

INatff qU31 ity a1d a::Jl.Btic re:oun::cs in the Be¥ Della Estu 
ary are under serious stf"Effi\11 of the \/Vaters of the Bay Della 
Estuary and I'Tlffit of its tributariES are I isted as impaired for 
one or more pararreters under the federal Cla:m Water Act . 
Populations of many formerly abundant open-\t\later (i .e., 
pelqjic) !sh spECiES, including delta smelt, long! n srrelt, 

108. Indeed, EPA recently announced a broad review of its authority to take e'Xl -
system-protectiveste1=5 in the region . Water Quality Challenges in the 83n 
Francis::o Bay1Sacramento-83n Joaquin Delta Estuary, 76 Fed Reg. 9709 (pro
pcre::l Feb. 22, 2011) (to becodi !ed at 40 C. FR. ch. I); :rearo U.S. D#$%&' 
%(#I )o/#*+&* #'/o,- ., I )o/#*+. F#l#*,- ACY/rf&) P-, ) '&*%(# C, -+' &* )+, 
B, 1-D#-%, 14 (2009). 

109. Nat'l Audubon Soc'y v. Superior Court, 658 P.2d 709, 732 (Cal . 1983); :re 
United States v. State Water Res. Control Bd., 227 Cal. Rptr. 161, 162 (Ct. 
App. 1986). 

110. U.S. D#$%&' %( # I )"/#*+& * #'/o , -., SJpra note 1 09, at 2. 
111. J, 1 L2) I #'lo, -., E )341&)+)5 F2'/c2*#4 '&*o/o(#S,O*, . #)o/r&-S,) J&, 62+) 

D#-%, 19-21 (2007). 
112. A working river provides a variety of ecosystem functions including biodiver

sity corervation and also supports direct human us:ssuch as irrigation, power 
production, and municipal water supply. C1 )%(+, K&#( -#*, S,3#%(# B, 1, 
P2'AVct-)5 1%7,08 T&S#'/o(#*: M ,8+)5 E0&414'/#. R#4'/r&* ,o/rf&) W&*8 59 
(2001). 

113. K#3+-) S'/o, **, C, -+'&*)+,:A H-14'/r&*1 xii (2005). 
114. S;e, e.g., U.S. D#$%&' %(#I )o/#*+&* #'/o,- ., supra note 109, at 2-3 (noting 

both e'Xllogical and e'Xlnomic aspects of the crisis). 

and thread! n shad, havecollap:ed in rErent decadES. Anad
romous !shES, including the winter run chinook S3lmon, 
havesu9ered a similar decline115 

Global climate change will exa::erbate the Delta'sstresxs, 
Fqueezing the estuary from both directions .116 Sea level at 
the entrance to the 83n Francis::o Bay ha5 riEEn signi! cantly 
since the 1930s .117 By the end of the current century, the 
Paci !c Ocam isexpa:::ted to riEEanother 70 to 185 em, 118 

pushing salty water inland. At the same time, the freshwater 
in :ovvs that hold back salt water will d:cree:Ecs California's 
primary reErvoir-theSierrasnowp3Ck---shrinks.119 

II e net 
result is a proja:::ted increa:E in Delta salinity of roughly ten 
percent.120 

II is is bad nevvs, given that persistent e9ortssince the 
1920s have failed tooolve the salt water intrusion problem, 
which ha5 long threatened both a::a;ystem stability and the 
Delta's U93full"lE$ cs a oource of fresh water for municiral 
and agricultural US3 We brie: y ra:::ount the history of tha:E 
e9orts in the following s:d:ions 

1. The California Supreme Court Rejects a Bold 
Common Law Approach 

It took da:ad:s for stakeholders and pub I ic o ; cials to viw 
the Delta problem cs one of a::a;ystem restoration rather 
than merely an economic one subject to engineering ! xes1 

From the late nineteenth century, when larges::ale irrigation 
withdraNals from the 83cramento and 83n Joaquin rivers 
began, water US3rs in the Carquinez:Straitsand the Delta 
feared that salt water intrusion would render their lands and 
industries valuele:E.122 

II ES3 fears acx::elerated cs the federal 
Central Valley Proja:::t and the California State Water Proja:::t 
came on I i ne123 

II e Delta l::.e:ane the transfer hub for move -
ment of the state's water supply from the vvetter north to the 
drier south. In any given y:ar, ! fty percent of the state's water 

115. Water Quality Challenges in the83n Francis::o Bay1Sacramento-83n Joaquin 
Delta Estuary, 76 Fed Reg. 9709, 9710 (propcre::l Feb 22, 2011) (to be codi
!ed at 40 C.FR. ch. 1). 

116. James E. Cloern et al ., Projectro E1,0/ution of CaliforniasSan Francis:oBay
Delta-River ~em in a Century of Climate ChafW, PLOS ONE, vol. 
6, i$Ue 9, Sep. 2011, at 1, available at http://wwwplosone.orglarticlel 
info%3Adoi%2F10.1371%2Fjournal.pone.0024465. 

117. Sea level at the entrance to 83n Francis::o Bay has incrEl'f:ECI about 2 .2 cubic 
meters ("em") per decade over this period, and the frequency of extreme tides 
has incrEl'f:ECI twenty fold since 1915. /d. at 2. 

118. /d. at 4. A recent National Re:earch Council report integrating the e9ects of 
rea level rire and land subsidence projects relative rea level increa::e o9 83n 
Francis::oto be about 90cm by 2100; given the high uncertainties of such 
projections, the report puts the range of pa:sibi lity at about 42 to 166 em, or 
between 17 and 65 inches C& ... &) S#, L#3#- Rl4#+) C, -., 0*., < W,4(., 
N ,o/o- R#4#,*0( C&2 )0+--, S#, -L#3#- R-l4# '&*%(#C&,4'/.4&' C, -+'&* )+, 
0*#5&),,) I W,4(+)5'/r&): P,4'/q P*#4#)o/q,) I F2'/c2*#117 (2012). 

119. Cloern et al., SJpra note 117, at 11. 
120. /d. at 7. 831inity is a measure of how much rea salt is contained in a unit of 

water. California coastal reawater currently contains about 33 parts salt per 
thousand parts water by weight. " at level is expected to rire between 2 1 and 
4.5 parts per thousand ("ppt"). /d. 

121./d.at 174-75. 
122. W. T2**#)o/ct-)#J,084&) <A-,) M . P,%1#*4&), W,o/#* R#4. C'lo*. T#O(

)-l{),- C&. $-#'/rf&) R#$&*%W-501, T (#S,O*, . #)o/r&-S,) J&, 62+) D#-%,: 
T ( # E3&-2'/ci&) , ) I I . $-# . # )o/o,o/rf&) & ' W ,o/#* P&--+01: A) H-14'/r& *;{), -
P#*4$#0'/ct-3# 7 (1977), available at http:/lescholarship.orglucliteml36q1 pOvj. 

123. /d. at 188--89. 
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supply d3dicated to the Central Valley and urtan Southern that rule to salt vvater intrusion .138 In a prBVievv of later 
California pa:a:s through the Delta into the povverful pump; CWA debates~39 the court drevv a distinction betvveen the 
at theoouthern end, which supply the two projects .124 Like addition of polluting substance; and the diversion of vvater 
th099 who draw their vvater directly from the Delta, bene-! upstream .140 83nior downstfffim vvater rights holders could 
ciaries of the nevv vvater projects are aloo worried that they complain about upstfffim withdraJVals, the court held, only 
might get salty vvater.125 if th099 withdraJVals left an insu II cient volume of vvater in 

Delta salinity wes initially the concern of downstream thestfffim to supply their established rights .141 # ey could 
vvater U93rs. Excessively saline water can harm plants, wildnot complain, hovvever, that upstream diversions did not 
I ife, and people 126 Reducing salt concentration requires IEBVe the much greater quantity of vvater needed to keep the 
either removing salt or a:tding vvater . Although a l::edrock salty tides at l:ay.142 #at distinction, between adding pol~u 
principle of the CWA is that dilution is not aoolution to tion and removing vvater, held until198643 
pollution, dilution hc5 historically been relied on to reduce # e California Supreme Court's struggle to revel93 the 
salinity ba:al.l93 the C05ts of d:salination are extremely high injunction won by Antioch below led it into the history of 
and salt input is di II cult to block at theoource.127 California'se: orts to ! nd a vvater law adapted to itsclim~ 

Spanish explorers notica:l the Delta's salt-fresh boundary, In the end, the court, foreshadowing Bush vGore, 145 d:cided 
but the C& H sugar re! nery in Crockett ma:le the ! rst a::ru - that it would adopt a special rule for a situation it believed 
rate 111EX6Urements betvveen 1908 and 1920128 # eir targ:s to be unique .145 Des:ribing this location as the only one in 
vvere measuring the impa:t of the major nineteenth cen the state where this particular con$ict could ariEB, the court 
tury withdraJValson the San Joaquin, and subs:quently, the wrote that "[t]he rule that vve may adopt here can s::arcely be 
impacts of rice farmers in the early tvventieth century on the a pra:edent for any a:e except for one arising on thes3 two 
lovver S3cramento.129 #e leg31 tattle over Delta salinity con- rivers, concerning a similar claim of oome prior appropriator 
trol began fOOn aftervvards, when the City of Antioch, which near the outlets thereof ."147 Nonethele:s, the court's rea:on-
sitsat the mouth of the San Joaquin River, sued vvater U93rs ing wes more general It placa:l all of the risk on Antioch, the 
who diverted from the Sacramento River north of the city of downstream U93r, on the grounds that one who takes vvater 
S3cramento.130 California vvater law, policy, and politics have near the salt-fresh interfa:e "must take notice of thes3cond~ 
never departed from the rea:ons the state's Supreme Court tions, and his rights wi II na::ss:;ari ly be restricted thereb$7148 

gave for telling Antioch literally to continue sucking it u(531 # e real justi !cation for the d:cision, hovvever, wesa 
In 1920, a very dry year, the $ow of theS3cramento River straight utilitarian one: it wes na::ss:;ary to give preference 

dropped to 420 cubic feet per s:cond at S3cramento.132 to the diverters in the state's rapidly growing interior valleys 
Antioch CEEErted that upstream diversions had allovved saline ba:aU93 "the full U93 of the vvaters of the rivers and mountain 
S3n Francis:::o Bay vvater to push into Antioch's intakestruG- streams for irrigation ... isal:s:>lutely na::ss:;ary to the contiA 
tures, making its vvater un! t for residential and commercial ued growth and pra:;p3rity of the state."149 # e court ded ined 
customers133 # e trial court cgree:l; it entered an injunction to ask exactly how na::ss:;ary the preci93 upstfffim us:s at 
EBtting minimum river $ow levels, and therefore limiting iS5Uevvere, rejecting Antioch's objection that ma:;t of the iFri 
upstream withdraJVals .134 # e ruling wesa legal bombshell, gated areawes planted with rice, an especially vvater-intensive 
even more expla:;ive than the one dropped by the Court of crop.150 Although acknowledging that "it may be that, under 
App:alseighty-four years later when it held that the state can thes3 circumstance;, rice culture in this state should not be 
limit all vvater rights to meet vvater quality standarc!S'5 #en encourcged," the court d:cided that wesa question properly 
and now, though, the irrigators eventually prevailed.138 left to the legislature .151 Legislators d:clined to take up such 

# e Antia:h d:cision wes quickly revers:d by the Cali - questions, IEBVing protection of the Bay-Delta in the hands of 
forniaSupremeCourt. #e high court agreed that-appeagineersuntilthe1980s 
priators generally have a right to vvater quality as it existed 
at the time of their appropriation, 137 but refUS3d to apply 

124./d. 
125. /d. 
126. 1"/c&' () V. C*+%, P,-. +-/0*) &1 W(2*, R*)&3, +*): H-)2&,4, 0*5*0Sd -

' * .2, M(. (6* '* .2, (. 7 P&0-+4310 (Ryan Flahive & Jerry Correa eels, 2d 
eel. 2003). 

127. J(+8)&. 9 P(22*, )&. ,supra note 123, at 11. 
128. /d. at 2. 
129. /d. 
130. /d. at 6. 
131./d. 
132. /d. at 7. 
133. &eTown of Antioch vWilliarrs Irrigation Dist, 205 P 688, 690 (Cal. 1922). 
134. &e id. at 689. 
135. state Water Res Control Bd. Ccs:s, 39 Cal. Rptr. 3d 189, 323--24 (Ct. App. 

2006). 
136. &e id. at 324; Toom of Antia:f! 205 Pat 695-96. 
137. Toomof Antia:f! 205 Pat 691-92. 

138. &e id. at 692. 
139. S;e, e.g., S. Fla. Water Mgmt. Dist. v. Microsukee Tribe of Indians, 541 U.S. 

95, 109 (2004) (transfer of water within a single water body not an addition of 
a pollutant). 

140. &e Town of Antia:f! 205 Pat 694. 
141. &e id. at 691. 
142. &e id. at 694. 
143. &eUnited statesv State Water Res Control Bd, 227 Cal. Rptr. 161, 179 (Ct 

App. 1986). 
144. &eg3118f"a//yState Water Res. Control Bd. Ccs:s, 39 Cal. Rptr. 3d 189, 200 

(Ct. App. 2006) (noting the history of controversy around the San Joaquin 
River and the intervention of the State Water Control Board) 

145. 531 U.S. 98, 103, 110 (2000). 
146. &e Town of Antia:f! 205 Pat 695. 
147. /d. at 694. 
148. /d. at 692. 
149. /d. at 693. 
150./d. 
151. /d. at 695. 
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2. The Engineers and Dam Operators Can Solve 
the Problem 

After Antia:h, California relied on engineering oolutions to 
"oolve" the Delta problem by preventing saline intrusion 
without limiting irrigation withdrawals Until the decision 
to turn the unbuilt Central Valley Project ("CVP") over to 
the federal government in the 1930s, therB werB a numter 
of s:::hemes to place a tarrier acrcs:; the bay to maintain the 
fresh-salt water l:alance.152 ! ES3 plans died after the Bureau 
of Reclamation, cs the operator of the CVP, promi93d tooolve 
the problem by providing su "cient releaxs from upstream 
darns.153 Federal and state water project mancg3rs CEEUmed 
that salinity talanceand #sh lcm:s were minor technical 
problems that could teoolved by modest upstream reErvoir 
releaxs, add-ons such cs #sh ladders or hatcheries, and mod 
est manipulations of $ovvs through the Delta54 

! e preci93 level of salinity control releaxs 119CES5ary 
ba:arne an unre:olved tug of war tetvveen the State of Cali
forniaand the Bureau of Reclamation, with the Deltaeco -
system the ultimate IOS3rAfter construction of the CVP and 
the California State Water Project ("SWP"), salinity control 
ba:arnean interest to teacc:ommodated or traded dlfoto93rve 
farmers in the Central Valley and the burgeoning population 
of Southern California .155 

3. California UnsuccessfullyTriesto Control the 
Bureau of Reclamation 

! e Board wes given the expres:; statutory atthority to 
impo93such requirements in 195~ but wes reluctant to U93 

it. lnstea:l, in a 1961 decision, the Boord reErved its right to 
do oo in the future, while urging the state and federal goverR 
ment to re:olve their con$ict.161 ! e result wesan important 
pra:sdent that "signi#ed a degree of pa:sivity that persisted 
in sul:a3quent Delta decisions"162 

! esame pattern playgd out in aEEriesof temporizing deci 
sions, even cs the California legislature and the U.S. &.lpreme 
Court expanded the state's power ! e Bureau wes con#dent 
it could resist any state d:mands for increa:a:l $0VI.S .163 ! e 
SupiBI11e Court had ruled in 1958 that the Bureau's duty 
to comply with state laJV under s:d:ion 8 of the Redama 
tion Act applied only to the a:::quisition of water rights for 
federal proja:::ts, not to their operation .164 So, although the 
innovative Porter Cologne Act of 1969 gave the Board the 
atthority to consider the impact on water quality of diversion 
applications,165 the Bureau of Reclamation had good rea:on 
to tel ieve that atthority could not te applied to its diver 
sions, despite their 111CEEive volume. 

! e Bureau's argument, hovvever, wes undermined by 
the Supreme Court's 1978 change of heart . California v. 
Unite::J Statesal:andoned the Nevv Deal prBference for federal 
river mancg3ment. Justice Rehnquist returned to the long
established understanding of the Reclamation Program: 
the states control the distribution of water and the federal 
government pays. ! e ca:E involved a challenge to the State 
Boord's D-1422 decision, which impa:Ed, inter alia, $ow 
reiEXEE conditions on the operation of the Bureau's Nevv 

To pry water aNaiJ from the federal government, California Melones Dam .166 Without reversing its prior CVP jurispru 
relied on s:d:ion 8 of the Reclamation Act of 1902 1:n which dence, the Court rBquired the Bureau, if it wanted to es:ape 
requires that the federal government a:::quirB proj~ water state-im~ conditio_ns on proj~, operation, to pro~ that 
rights in accordance with state laJV. ! e Bureau of Reclat~a:B?Ondltlons~JB lnCOnsl~en~'1:1th clear co~gre:slonal 
mat ion com pi ied with s:d:ion 8 in the de\.eloprnent of the d1 rect1ves respecting th~, pr?J~. , A fer Ca!Jforma, t~ 
Central Valley Project, cs California had plenty of unap _ State_~oord a:lopted ~~ pnnc1ple that Delta water q~l1ty 
propriated water. ! estate's insistence on conditioning the conditions had tote_ at la:st csgood cs tha:B levelswh_lch 
Bureau's water rights on salinity control $0VI.S ho'J\19\..er wes would have b:e1 available had the state and federal proJeds 
a sticking point . ! e Bureau weswilling to r~IEXEEoo~e not b:en constructed ."

168 

water, but thestatewanted more157 ! e Deltawes not with
out political power, cs it wes horne to both large farmers and 
downstream urtan areas and industries, all of whom were 
at risk from thefailurBtoat la:ststabili2esalinity levels .158 

In 1958, the State Water Re:oura:s Board #rst a:EErted the 
authority to condition the Bureau's exerci93 of its water rights 
on the provision of $ovvs needed to maintain #sheries, put
ting the Bureau on notice that additional salinity control 
releaxswould te rBquila:l.159 

152. &e Hanemann & Dyckman, SJpra note 8, at 713. 
153.&eid. 
154. /d. at 714. 
155. /d. at 715 n.24. 
156. 43 U.S. C.§ 383 (2006). 
157. J' ( )*+, - P' . . 10*+, ,SJpra note 123, at 50. 
158. /d. at 55. 
159. Salinity control was one of the original purpos:s of the Central Valley Project 

("CVP"), but it wa; never listed a CVP purpcre in the federal legislation. ! e 
Bureau of Reclamation continued to a::sure California that reiE!'B:S from Shasta 
Dam would be ured for this purpcre, but by the late 1940s, the Bureau began 
to back away from earlier commitments. "By 1952, ... the Delta had been 

deprived of any commitment by the Bureau of Reclamation to control tidal 
salinity beyond the point required for the transferal ofsu "ciently pure water 
south." /d. at 50. 

160. C'1. W' ./OC+2/§ 1394 (West 2012). 
161. In the Matter of Applications 5625, 5626, 9363, 9634, 9365, 9366, 9367, 

and 10588 of the U.S. Bureau of Reclamation, Decision Na 990, at 1, 61-62 
(State Water Res Control Bd., Feb. 9, 1961), available at http://www.water
boardsca.gov /waterrights/board _decisions/adopted_ orders! decisi ons/d0950 
d0999/wrd990.pdf. -

162. Hanemann & Dyckman, SJpra note 8, at 715. 
163. ! e major state Water Resources Control Board decisions demanding such 

$ows include In the Matter of Application 5625 and 38 Other Applications 
of the U.S. Bureau of Reclamation, Decision Na 1379, at 1, 19, 61-62 (state 
Water Res Control Bd., Sept. 16, 1961 ), available at http://www.waterrights 
ca.gov/hearings/decisions/WRD1379.PDF 

164. Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275, 291-92 (1958). ! at 
holding was rea" rmed #ve years later. City of Fresno v. California, 372 U.S. 
627, 630 (1963). 

165. C'1. W' ./OC+2/§§ 1300-24 (West 2012). 
166. California v. United States, 438 U.S. 645, 651 (1978). 
167. ld. at 645, 676. 
168. In the Matter of Permit 12720 (Application 5625) and Other Permits of the 

U.S. Bureau of Reclamation, Decision No 1485, at 10 (State Water Res Con
trol Bd., Aug. 16, 1978) [hereinafter Decision No. 1485], available at http:// 
www.waterrightsca.gov/hearings/decisions/WRD1485.PDF 
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4. Engineers Once Ag3in to the Rescue 

! e Board's decision wes immediately challeng3CI, but for 
a time, it looked like there might be a ta:::hnological "x .169 

After the initial small releaxs pro\€d insu#cient, the federal 
and state governments dis:::overed what they thought wes a 
win-win s::>lution.170 A reN "peripheral canal" would divert 
Sa:ramento River vvater at the northern end of the Bay-Delta, 
deliver it to the federal and state pumps near Tracy, and 
relea39s::>rnevvater for salinity control along the way .171 ! e 
canal would have rei ieved stres'XS on the Delta by decrees 
ing the U99 of pumps at the Clifton Forel::ay in the s::>uth 
Delta.172 Initially, the canal seemed to benai1!:!Jd980, 
the state's votersappro\€d a constitutional amendment that 
reprES311ted a compromi93 betV\19311 the now povverful envi -
ronmental movement and big urtan and cgricultural vvater 
U99rs.174 M<Et of the state's undammed north coast rivers 
would be d:signated cs wild and s::snic and the Delta would 
be protected by the peripheral canal .175 ! e canal, hOV\Ie\oer, 
ultimately fell victim to a lethal combination of environmen 
tal concern about its impact on the Delta, which wes now 
s:en csa valuablea::csystem, and traditional northern Cali
fornia h<Eti lity to S3nding "our" vvater to the alien s::>uth .176 

After just two years, voters repealed the 1980 Amendment 
and ki lied the Peripheral Canar 

5. The State Courts Step In 

Four years after defeat of the Peripheral Canal propa:;al, a 
state appellate court e$ed:ively rever53d City of Antiafl, with 
a decision that appeared to upend S3ttled interpretations of 
the relationship bet'JIIEa1 vvater rights and vvater quality .178 

! e Ra::are/li decision, cs it hcs come to be known, did more 
than just rea#rm the Board's povver to impo93salinity con 
trol conditions on vvater projects It held that the Board had 
an a#rmativedutyto adopt salinity vvater quality standards 
for the Delta and to integrate tha:Estandards into the state's 
dual ~ of appropriative and larwly unquanti "ed rir:ar -
ian vvater rights .179 ! is decision wes alm<Et without prec -
edent in the West .180 Water rights holders vvere a:::customed 
to taking their vvater without even minimal consideration of 
vvater quality imr:acts ba:aU99 their rights vvereestablished 
long before states b:gan to regulatevvater quality .181 

169. No/.8&'( H)*+,-., J&, T 1- G&-01 T I '&(1: CO, '2'/.&*'0*( 0*+ W01-&: A H!( 
1o/.&. 315 (Univ. of Cal. Pre:srev. eel. 2001). 

170. /d. at 315-16. 
171. ld. at 315. 
172. ld. 
173. /d. at 325. 
174. ld. 
175. I d. at 327. 
176. ld. 
177. /d. at 331-32. 
178. &eUnited statesvState Water Res Control Bd., 227 Cal. Rptr. 161, 179 (Ct 

App. 1986). 
179. &e id. at 179-80. 
180. &e D03'+ H. G-141-(. LOS&- *4- J M04D%* *-,, 6 T -&-(0 A R'4-, C%*-

1&'/o, , '*7 W01-& U( -: T 1- U*2' *'(/-+B)('*-( ( o/.2 W01-& Q )0,'1. PSI'/o-
1-41 '%* 97 (1991) (providing an excellent examination of the state of water 
quantity and quality integration at the time of the decision) 

181. &e id. at 4-5, 92-93. 

When the states did eventually b:gin to regulateweste 
dis::harges, they typically a:Eigned that responsibility to pub-
1 ic health, rather than vvater rights, cgencies .182 California, 
hovvever, took a more progres:;ive path, in large r:art ba:auS3 
of the Delta .183 ! e 1969 Porter-CologneAct184 merg3CI the 
State Water Quality Control Board with the State Water 
Rights Board and required the reN State Water Re:oura:s 
Control Board ("SWRCB") to consider both the quantitative 
and qualitative i mr;acts of new vvater rights appl ication§5 
When the state's failure to control salinity wcs directly ehal 
leng3CI, the courts US3d two related theories to impo93 reN 

dutieson thestate .186 ! e path-breaki~ffil/i decision 
took thePorter-CologneActat its word, 187 especially in light 
of the 1983 MonoLaledecision, which had impa:Ed a con
tinuing duty on the State Water Rights Board to apply the 
public trust to reN and perfa::ted vvater rights .186 

6. The State Is Unable to Implement the Pacanelli 
Decision 

! e Ra:::a!Bii decision had le:E impact on the Delta'sa:::o -
systems than might have been expected ba:aU99 political 
realities intervened . ! e Board initially complied with the 
spirit of the decision by propa:;ing to cap vvater diversions 
at 19851evelsand impa:;ing spring salinity and "sh con93r -
vat ion releaxs.189 ! e Board's draft decision threatened the 
coal it ion of povverful federal vvater contractors and private 
holders of unquanti "ed vvater rights along the rivers .190 ! 693 
povverful interests vvere s::>on als::> threatened by the feeler -
alization of water pollution control in 19721 and the ri93 
of '"'sh povver."192 ! ere is a long history of e$orts to-miti 
gate the impact of darns on "sh populations, but the ESA. 
gave environ mental protection advocates a reN legal bcsis 
to subordinate other us:s to species pr693rvat ion, and sal in -
ity control wesa direct bene"ciary of this development .193 

! e cggres:;ive e$orts to integrate vvater quantity and qual -
ity energi:zed strong constituencies inVESted in the status quo 
and ultimately prevented any e$ort to achieve a con93nsu5 
among all Delta interests94 Farmers played the stakeholder 
game not to reach as::>lution, but to delay as::>lution 

182. &e id. at 94-98. 
183. &e id. at 5-6, 97. 
184. CO,. W01-&C%+-§§ 13000-16104 (West 2012). 
185. &e id. §§ 13100, 13274. 
186. &eUnited statesvState Water Res Control Bd, 227 Cal. Rptr. 161, 197 (Ct 

App. 1986). 
187. /d. at 173-74. 
188. Nat' I Audubon Soc'y v. Superior Court, 658 P2d 709, 732 (Cal. 1983). 
189. &e Hanemann & Dyckman, SJpra note 8, at 718. 
190. &eid. at 718-19. 
191. National Pollutant DID?a~ Elimination ~em (NPDES): Clean Water Act , 

U.S. E*31, . P&o1. A7- *4. , http://cfpub .epa.govlnpdeslcwa.cfm?program_ 
id=45 (last updated Dec. 17, 2012). 

192. &e Hanemann & Dyckman, SJpra note 8, at 719. For a survey of how the 
environmental movement constrained dam operation and construction for the 
bene" t of "sh species, ree A Dan Tarlock, Hydro Law and tte Future of Hydro 
elfdric Ft:Mer Gen:iration in tte United Statf!i 65 VO* +. L. R-3. 1723 (2012). 

193. &eU.S. D-9'1 o/c2A7&'4. -1 0, ., C%,o/.&O+%R'3-& BO('* Sl,'*'1. C%*182/o, 
P81'/o7&0: F-+-&0, A44'1o:9,'(/: -*1 R-9'/.&12'/.&F'(40, Y-OSt 2011, at 14 
(2011 ) , avai fable at http :llwww usbr.gov I ucl progactlsal in i ty I pdfs/FedAccom
pRep-2011.pdf. 

194. &eHanemann & Dyckman, SJpra note 8, at 719. 
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. Bythistime, the!J?Iarization~fBay-Deltainterestswa:; theCWA.206 # e modern Baao:Bl'arge i<Sioi'npreh-en 
1nterm, and both environmental Interests and vvater U93rs sive planning and allocation of [surfa::e] vvaters" within the 
tiC5hed the Board's draft decision .195 It was quickly wi thstate.207 #e California legislature ha5directed that 
drawn.196 Chastised, the Board punt~ In 1991, it iS5Ued 
a ! nal decision that set stringent vvater quality standards for 
the Delta, but that avoided mandatory II ow releex:s.196 At 
this point, EPA and the Department of Interior intervened 
# e initiative p:m:d from the state to the federal govern 
ment, which embra:a:l the nevvly emerging theory of pla::e
ba:Ed consensus stakeholder ool utions.199 

B. 

1. 

7he Clean Water Act Helps Drive OJI/aboration, 
Fora Time 

State Inaction TrigJersFederal Action 

octivitiESand foctors which may a :ect the quality of the 
waters of the state shall be rtgu lated to attain the highEst 
water quality which is ra:FOnable, oonsideri ng all demands 
being made and to be made on tha:e waters and the total 
valUES involved, bene!cial and detrirrental, oconomicand 
SJCial, tangibleand intangible.208 

Responsibility for mcst detailed vvater quality planning, 
permit iS5l..tance, and identi !cation of impaired vvaters ha5 
been delegated to nine Regional Water Quality Control 
Boards ("Regional Boards")209 Regional Boards are required 
to adopt vvater quality control plans, 210 sub jed: to review by 
the State Board.211 #eState Board aloo ha5 independent 

Declaring the law is one thing . Enforcing it is another vvater quality planning authority; any plan it adopts super -
# e implementation of controversial judicial decisions by s:des any con II icting Regional Board plan.212 # e State 
political actors is often a major stumbling block, 200 and 00 Board ha5 made a practice of iS5Uing its own plans for the 
it proved with the Ra::arelli decision. # e Board was rel1::1c Delta, covering thee:ed:sofvvater supply operations.213 # e 
tant to set vvater quality standards that would modify major plans, whether iS5Ued at the State or Regional Board level, 
vvater entitlements201 Joint federal-state control of the Delta must indude "vvater quality objed:i\.e" (the state's terminal -
sl ipp3d a.J'oiC1:f in the midst of a ! ve-ya3r drought cs federal ogy for vvater quality standards) su ; cient to rea:onably pro-
environmentallaJVS took center stcga ted the vvater's bene!cial us:s 214 and a program to achieve 

In 1993, the federal government listed the Delta smelt cs those objectives2
15 

a threatened species under the ESA.. _202 To bolster the ESA..'s To comply with the CWA, state designated us:s must 
protections, EPA threatened to exercise itsCWAauthority to include all existing us:s 216 in several speci !ed categories, 
impose stringent Delta vvater quality standards In 1994, in including "propcgation of !sh and wildlife ."217 EPA encoUf 
the midst of a drive by the new Republican majority in the cges states to divide a:::osystem-protection us:s more ! n~, 
Hol..l99 of RepfB3911tatives to VI.EBken the ESA.., the federal gov _ and California ha5 done oo Under state law, bene! cial us:s for 
ernment cobbled together a major federal-state-stakeholder vvater quality planning purpaxs "include, but are not limited 
initiative, known cs Cal-Fed, to" !x the broken Dei"I:Ei203 to, domestic, municir:al, cgricultural and industrial supply; 

Understanding the role the CWA played in Cal-Fed poVI.er generation; recreation; a:sthetic enjoyment; naviga -
requires familiarity with the frarnevvork of vvater pollution tion; and p1B99r~tion and enhancement of !sh, wildlife, 
law in California. #estate's Porter-Cologne Water Qual _ an~ other a_quat1c re:o~ra:s_or prES3rves ."219 Bene!cial us:s 
ity Control Act 204 makes the SWRCB responsible-for w19nated 1n t~statesvanousvvater quality plans indude 
mulating vvater quality control policy 205 and implementing a ra~ of spec1! ca::a;ystem _and a::a;ystem-service-fOCU99d 

195. &eid. 
196.&\eid. 
197.&\eid. 
198. Decision No. 1485, rupra note 169, at 10. 
199. &e Hanernann & Dyckman, rupra note 8, at 720. 
200. A famous example isl!\k)n:h;sterv. GrrgiCJ 31 U.S. 515 (1832), in which Chief 

Justice John Marshall rejected thestate'sa::rertion of sovereignty on Cherokee 
lands President Andrew Jackson issuppored to have reacted with the derisive 
statement, "John Marshall has made his decision . Now let him enforce it ." 
Kathleen Sands, Territory, Wild:irre3, Prq;erty, and R:retvation: Land and Fe
ligion in NativeArrericanSuprareCourt ~ 36 A$. lo/c&. L. R' (. 253, 310 
n.267 (2012). #ere is no evidence that Jackson actually made this statement, 
s:eAndlfNI!Jack:Dn: On Indian R:itmva/ , E'/o)*)+,-. &10 81/20'!.\Yo')O, 1%) ., 
http://www.britannica.com/presidents/article-9116896 (last visited Apr . 11, 
2013), but he did sua:esfully resist Marshall's Native American jurisprudence, 
Sands, rupra at 297. 

201. A. DO'/o T01+, )3 '2 A+., W02'1 R'4, 51) '4 MO'/c06' $ 'o/<2: A CC»'7, , 3 f'/o 
LOS 0'/c& P57+/) P, +I)* 753 (6th ed. 2009). 

202. Endangered and # reatened Wildlife and Plants; Determination of # reatened 
Status for the Delta Smelt, 58 Fed Reg. 12854 (Mar. 5, 1993) (cadi !ed at 50 
C.FR. pt. 17). 

203. T01+, )3, W02'1 R'4, 51) '4 MO'/c06' $ 'o/<>;'rupra note 202, at 753-60 (trac
ing the origins of Cal-Fed). 

204. CO+. W02'1 C ,&' §§ 13000-16104 (West 2012). 
205. /d.§ 13140. 

funct1ons, such cs: commercial, sport, and subsistence !sh-
ing; shell !sh harvesting; aquaculture; vvater quality enhance
ment; llood attenuation; freshvvater, estuarine, inland saline, 
marine, and Vl.etland habitat; p1B99rvation of area:; of special 
biological signi! cance; prES3rvation of rare, threatened, or 

206. /d.§ 13160. 
207. Nat' I Audubon Soc'y v. Superior Court, 658 P2d 709, 726 (Cal. 1983). 
208. CO+. W02'1 C,&'§ 13000. 
209. &e id. §§ 13200-275 (des::ribing the composition and functions of Regional 

Boards). 
210. /d.§ 13240. 
211. /d.§ 13245. 
212. /d.§ 13170. 
213. 1995W02'1 Q50+/2* C ,o/<21, + P+O'Io,rupra note 17, at 8. 
214. CO+. W02'1 C,&' § 13241 (West 2012). 
215. /d.§ 13242. 
216. Existing us:s, according to EPA regulations, include any us:s that have been 

attained since November 28, 1975 40 C.FR. § 131.3(e) (2012). 
217. CWA § 303(c)(2)(A), 33 U.S. C.§ 1313(c)(2)(A) (2006). 
218. 40 C .FR.§ 131 .10(c); 2.3 Ure&i/x:atfgxi£5-40 CFR 131.10(c) , in Water 

Quality Handbcok-Chapter 2: Designation of Us:s (40 CFR 131.10) , U.S. 
E'/o(2+. P1 , 2. A6 '%) *, http://water.epa.gov/scitech/SJVguidance/standards/ 
handbook/chapter02.cfm#s:ction3 (last updated Aug 1, 2012). 

219. CO+. W02'1 C,&'§ 13050(f). 

ED _000733_PSTs_00022855-000 12 



58 JOURNAL OFENffiGY & ENVIRONMENTAL lAW Summer 2013 

endan~red species; migration of aquatic organisms; and 
sp:Mtning, reproduction, and/or early cle\.elopment of aquatic 
organ isms . 22o 

California iaN requires only "rea:onable" protection of 
tene! cial us:s, considering a:::onom ic as well as other fac -
tors.221 

II e CWA, however, isles:; #exibl~ interpreted by 
EPA, it mandates that water quality standards protect the 
mcEI: 9311Sitive designated U99. 222 Water quality standards are 
established ba:Ed on criteria--or, in California's terminology 
"obja:::ti\ES''-thatwill protect theus:s . EPA hasestablished 
reference criteria for many pollutants, 223 but states may aloo 
choa:E to adopt their own criteria, oo long a:; they ares:ien
ti! cally defensible224 California's water quality plans include 
both numeric and narrative objectives covering such eJ:J:J!!ijS

tem-protection factorsasdis:olved oxygen, p:sticides, pH, 
93diment, temrsrature, and turbidity.225 EPA does not pfO 
ducecriteria for minimum #otvs, but California water qual -
ity planning documents have included #ow objectives since 
at la:st the 1960s. 226 

Unlike EPA's, the state's regulatory authority extends 
reyond point ooura:s . II e regional boards have statutory 
authority to regulate any dis:har~ of waste "that could 
a$ed the quality of the waters of the state," regardles:; of its 
oource.227 In ~ral, dis:harg:sare forbidden unles:; rsr -
mitted by the boards through iS5U8nce of "waste dis:har~ 
requirements." 228 

II e requirement for individual dis:har~ 
approval, however, can bewaived.229 Historically, the boards 
issued waivers for nonpoint ooura:s, such as timber and cgr~ 
cultural orsrations, with fevv conditions and no oversigh~30 

Beginning in 1999, hO'J\Ie\.er, the state legislature impa:Ed a 
S3ries of nevv restrictions on waivers . Currently, the Board 
cannot iS5l.e a waiver without an a%rmative ! nding that it 
is in the public interest Waivers must be ra:::onsidered e.Jery 
!veymrs, and generally must require monitoring231 

Importantly, the State Board'sauthority is not limited 
to regulating water pollution . It aloo has rBSponsibility for 
administering the state's surface water rights rsrmitting sys
tem.232 In addition to ruling on applications for nevv water 

220 . .J&' B. M ()*+(, -, S. (.I W(. /) R/*. C&'. )&081 ., C(O. E '2.0. P)& .. 
A3/' ,4, A C&56iD( .7&' &B W(. /) Q9(01.4 G&(O* 4-5 (16th ed . 2011), 
avai table at http:/ /www.waterboarclsca.gov /water _iffiUeslprograms/water _ 
quality __goals/docs/wq__goals_ text. pdf. 

221. C(O. W(. /) C&1 /§:13241. 
222. &1940 C.FR. §:131.11(a)(1) (2012). 
223. &e id. §: 131.11 ; Water Quat ity Handbrok-Chapter 3: Water Quat ity Criteria 

(40 CFR 131.11), U.S. E '2 .0. P)& .. A3/' ,4, http://water.epa.gov/s::itech/ 
s,vguidance/standards/handbook/chapter03.cfm (last updated Feb. 14, 2013). 

224. &1940 C.FR. §:131.11. 
225. M()*+(, -,s;pranote221, at 7. 
226. &eS. (.I W(. /) R/*. C&'. )&0 81 ., C(O. E '2.0. P)& .. A3/' ,4, W(. /) 

Q9(01.4 C&'. )&0 PO(': S(,) ( 5/' .&-S(' J&(; 97' F<l2/) (' 1 S97*9' 
M ()*+,at IV-7 to IV-10 (1978) [hereinafter 1978W(. I) Q9(01.4 C&'. )&0 
PO(']. 

227. C(O. W(. /) C&1 /§:13260(a) (West 2012). 
228. /d. §:13264. 
229. /d. §:13269. 
230. Lee N. Smith & Loren J. Harlow, R:1;}ulationof Nonpoint Sourr:.eAgricultural 

Dima~ in California, 26 N ( .. R/*&9), /* < E '2'. 28, 28, 30 (2011 ); S. (.I 
W(. /) R/*. C&'. )&081 ., C(O. E '2.0. P)& .. A3/' ,4, I) )73(. /1 L(' 1* 
R/390( .&)4 P)&3) ( 5 (n.d.), avai/abteathttp://wwwwaterboardsca.gov/wa
ter _iffiUeslprograms/agricu lture/ docs/ about_ agwaiverspdf. 

231. C(O. W(. /) C&1 /§:13269. 
232. &eid. §:174. 

rights or for modi! cation of existing rights, the Board has 
both the right and the duty to sursrvi93existing rights .233 

In the Ma10 LaAedecision,234 the California Supreme Court 
declared that water rights are subject to public trust restric -
tionsand that the Board hascontinuingsursrvioory power 
to ensure that pub I ic trust interests are protected to the 
extent fa:sible235 

II at power is mcEI: na::e:Eary when (a:; in 
Mono Lake it93lf) the initial allocation has been made with 
out regard to public trust values, but it is not limited to tha:E 
ci rcumstana:s. Ps the court put it: 

In exercising its sovereign povver to allocate water re;oura:s 
in the public interESt, the state is not con! ned by past allo
cation decisions which may be incorrECt in I ight of current 
knowledge or inconsistent with current na:ds . " estate 
accordingly ha5 the povver to rECOnsider allocation decisions 
e.ten though th093 decisions were made after due consider -
at ion of their e$ect on the pub I ic trust. 236 

A few ymrs later, in the Ra:::ane/li decision, the California 
Court of Appeal squarely concluded that the Boord enjoys 
authority to modify water rights, including tha:E held by 
the federal and state governments for the CVP and SWP, 
in order to achie.Je water quality objecti\.IES'37 Furthermore, 
relying on Ma10 Lake, the court clari ! ed that tha:E objectives 
can, indeed must, protect all the l::ene! cial us:senumerated 
by the legislature, including preErvation of !sh, wildlife, 
and other aquatic re:ources238 Bene! cial us:s, hO'J\Ie\.er, need 
only be "rea:onably" protected, not absolutely .239 AccoF-d 
ingly, the Ra::arelli court, echoing the California Supreme 
Court many ymrs earlier, endor93d the Boord's determina 
tion that the Projects need not provide the high #otvs needed 
to m:et salinity standards at Antioch .240 

EPA's gradually more cggresive implementation of the 
CWA was an important driving force behind the Cal-Fed 
exrsriment241 Ps it had been since the 1920s, the key water 
quality is:l.ewasS3Iinity .242 But, whera:s the earlier S3linity 
concerns had focu93d on protecting cgricultural, municipal, 
and industrial us:s, since the 1960s, state-federal con#ict 
over Bay-Delta salinity has been primarily about ~em 
protection .243 

II estate's e$orts have been marked by consistent delay and 
procra:;tination, re::eived by fed3ral authorities with incre:s -
ing impatience. In 1967, when the state! rst transmitted 
water quality standards for the Bay-Delta, the Department 

233. !eWaterRights PrCJEE, S.(./W(./)R/*.C&' .)&081 .,C(O.E'2.0. 
P)& .. A3/' ,4, http://www.waterboarcls.ca.gov/waterrights/board_info/wa
ter_rights_proce::s.shtml (last visited Apr. 11, 2013). 

234. Nat'l Audubon Soc'y v. Superior Court, 658 P2d 709 (1983). 
235. /d. at 726-27. 
236. /d. at 728. 
237. United States v. State Water Res. Control Bd., 227 Cal. Rptr. 161, 185, 187 

(Ct. App. 1986). 
238. /d. at 148--51. 
239. /d. at 122. 
240. Antioch diverters were not left high and dry by this decision " e Projects had 

o$ered to provide asutstitute freshwater supply, an approach that protected 
Antioch's water supply at far lower cost in Project water /d. at 133--34. 

241. &eEl izabeth Ann Rieke, ! e Bay-Delta Acmrd: A Strire Toward Su:tainability 
67 U. C&OS.. L. R/2. 341, 355 (1996). 

242. &e Hanemann & Dyckman, s;pra note 8, at 721. 
243.&eid. 
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of Interior, which at that tirnewa:; in char~ of implementing 
federal water pollution lavv, propa:a:l additional standards 
for chloride and total dis:olved oolids .244 Interior eventually 
approved the state's standards without tha:E requested add~ 
tions tas:d on the state's commitment to revi93 its salinity 
standards by 1970.245 

! a:Estandards turned out tote much lo~r in coming, 
however, and vvere unimpres:;ivewhen they arrived. In 1978, 
the State Boord adopted a revv Water Quality Control Plan 
for the Bay-Delta ("Delta Plan") .246 Again, federal o II cials 

sp:cify conditions relieved to support sua:e:Eful pag;cge, 
EPA framed its #sh migration standard in terms of an index 
of survival of salmon smelts pas:;ing through the Delta .256 

Although EPA derived the standard from a set of man~ 
ment r11EB5Ures propa:Ed by the U.S. Fish and Wildlife 
Service to protect salmon populations, EPA's framing inteFl 
tionally left tre state free to i mplernent the standard through 
any combination of man~ment mecsures that would pm 
duce tre desired outcome . 259 

vvere not convinCEd the Delta Plan did enough to protect the 2. 
aquaticaxsystem, but cgain they approved it, conditioned 

An Attempt at Collaboration 

on thestate'scgre3111ent to make nee:B:I revisions if indica - EPA's 1991 disapproval of the Delta Plan wa:;ashot acra:s 
tors of #sh health declined .247 Despite tha:E promis:s, and the state's bow It came as the federal cgencies vvere nego -
notwithstanding continued d:dines in the indicators, peri - tiating a coordinated appr<B::h to Bay-Delta i$UES, which 
odic urging by EPA, and its own acknowledgment that the s:emed to threaten the state's manag:rnent primacY,60 and cs 
standardsvvere inacequate to protect theestuary's#sh, the the National Marine Fisheries Service ("N MFS") wa:;de\.ei-
State Boord continued to dreg its heels on tightening salinity oping its #rst ESA. biological opinion on the operations of 
standards.248 Meanwhile, tre~'sd:dinea:x:elerated the CVP.261 Fear on the stateside of la:;ing control of water 
By the early 1990s, three #sh sp:cies vvere I isted under the re:ource manag:rnent, coupled with uncertainty on the fed-
federal ESA. and all the major #sh sp:cies of the Delta vvere eral side about the s:::ope of legal authority to force water 
in decline.249 Finally, in 1991, the State Boord revis:d the reallocation (and no doubt concern ct:Jout the political con -
Delta Plan, slightly changing the standards for salinity, dis- s:quena:sof testing tha:E waters), 262 triwred tre Cal-Fed 
oolved oxy~n, and temperature. 2m ! a:Echang:s, hovvever, experiment, a short-lived attempt at state-federal cooperative 
did not satisfy EPA Concluding that the salinity and -tem a:o;ystem rnancg3ment in the Bay-Delta 
perature standards remained inacequate to protect the Bay- Cal-Fed wa:; tas:d on an cgreement tetVI.Eell the state and 
Delta's designated #sh and wildlife us:s, EPA disapproved federal water operations and environ mental protection cg311-
th093 parts of the Delta Plan .251 After the State Boord's cieswith authority in the Bay-Delta In the June 1994 "Bay-
next attempt at revising the Plan aloo fell short, EPA, prod- DeltaAa::ord," state and federal o II cialscgreed to cooperate 
ded by litigation, 252 eventually prop~Emllp ultimately on water project operations, water quality standard EEtting, 
adopted,254 federal standards, cs the CWA requires. 255 and development of a long-term man~ment strategy.263 

! e#nal federal standards required that tre low sal in Negotiating that long-termcgreement took#vey:ars; its life -
ity zone, es:Eiltially the transition tetVI.Eell salt and fresh time wa:; shorter than its gestation period.264 

water, te maintained at sp:ci#a:llocations in &.lisun Bay One expectation of tre Cal-Fed cgreement wa:; that the 
beyond the western Delta during the spring months in order prcx:es would, in EPA's words, "lead to approvable state 
to protect the designated Estuarine Habitat .256 EPA aloo S3t standards for protecting the designated us:s in the Bay/ 
performance standards to protect the Fish Migration and Delta estuary," which would then replace EPA's standardS'65 

Cold Freshwater Habitat designated us:s.257 Rather than EPA'sstandard-EEtting prcx:es, already underway and with 

244. 1978VV$'/.&' Q($)'o/orC, -%',) P)$-,rupranote227, at IV-3. 
245. /d. 
246. /d. at 1-2. 
247. Water Quality standards for Surfa::e Waters of theSa::ramento River, San Joa 

quin River, and San Francis::o Bay and Delta of the State of California, 59 Fed 
Reg. 810, 811 (proposed Jan. 6, 1994) (to becodi#ed at 40 C. FR. pt. 131). 

246. /d. 
249. /d. 
250. /d. at 812. 
251. /d. 
252. Rieke, rupra note 242, at 355-56. 
253. /d. 
254. Water Quality standards for Surfa::e Waters of theSa::ramento River, San Joa 

quin River, and San Francis::o Bay and Delta of the State of California, 60 Fed 
Reg. 4664,4683 (Jan. 24, 1995) (codi#ed at 40 C.FR. pt. 131). 

255. CWA § 303(c)(4), 33 U.S. C.§ 1313(c)(4) (2006). 
256. Low salinity wasde#ned in the rule as two ppt, repre::enting the mixing zone 

between salt water, which typically contains about thirty ppt, and fresh water, 
which usually has le:s than one ppt. Water Quality standards for Surface Wa 
ters of theSa::ramento River, San Joaquin River, and San Francis::o Bay and 
Delta of the State of California, 60 Fed . Reg. at 4671 & n .10. ! etwo ppt 
irohal i ne remains a crucial element not only of water quality standards but also 
of the Endangered Species Act ("ESA") biological opinions for water project 
operations. It is commonly referred to the::e days as "X2" /d. 

257. /d. at 4681-82. 

litigation-driven deadlines, continued in parallel with a 
stakeholder negotiation prcx:es.266 In Da::smter 1994, that 
proc:E$ produCEd cgreernent on export I im its and tre loca 
tion of the "X2" saltwater to freshwater transition zone in 
&.lisun Bay .267 ! a:E principals, t~ther with EPA's cgree -

258. /d. at 4683-85. 
259. /d. at 4683. 
260. Jody Freeman & Daniel A . Farber, Modular Environrrental R:l;]ulation , 54 

D ( /& L.J. 795, 840 (2005). 
261. N$'/o) M$'*-&F'01&'*80S&'2 ., N$'/o) 03&$-*3 4 Ao/rf5 ,061&'*3 A75*- ., 

B*,), 8*3$) 06*-*,- 9, '%1& 06St'$'/o*, - , 9%1&F&7&'$) C&-%'$) V$) )&+
P', :&3'/o$-7%1&C$)*9, '-*$8'/c$'/.&W$'/.&' P', :&3'/o 1-2 (1993), available 
at http://www.science.calwater.ca.gov /pdf/workshops!SP _workshop_ ocap _ 
CVP-SWP_021293.pdf. 

262. Rieke, rupra note 242, at 355-56. 
263. /d. 
264. Freeman & Farber,rupra note 261, at 643. 
265. Water Quality Standards for Surfa::e Waters of theSa::ramento River, San Joa 

quin River, and San Francis::o Bay and Delta of the State of California, 60 Fed 
Reg. 4664,4667 (Jan. 24, 1995) (codi#ed at 40 C.FR. pt. 131). 

266. Rieke, rupra note 242, at 362-63. 
267. CALFED 8$+--D&f/c$ P' ,8'$5, P'*-3*6)80 9,' A8'8&5&-% , - B$+-

D&f/c$8'/c$-7$' 70B&Yo; 8&- %1&8'/c$'/.&, 9 C$)*9, '-*$$- 7%1& F&7&'$) 
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rnent "to withdraJV Federal standards pursuant to the Clean 
Water Act when the SWRCB a:lopts a ! nal plan consistent 
with thes3 Principles," 268 1::a:arne the l:asis for State Board 
revisions of the Delta Plan . 269 

II e new Plan vvcs issued in May 1995. Its focus vvcs a nav 
93t of vvater quality objectives for the ! sh and wildlife us:s 
of the Bay-Delta .270 Not surprisingly, it concentrated on #ow 
criteria and vvater project operations, although the Board 
contended tha:E vvere not subject to EPA approvaF71 1 n 83p
temter, EPA approved the 1995 Delta Plan .272 EPA did not, 
hoVI.elel", imma:liatelywithdravv its own standards .273 

II e 
State Board's 1995 Delta Plan establ isha:l new vvater qual -
ity objectives, but the objectives needed to te implemented 
through a vvater rights proa:e:lin~4 II at proca:ding, which 
cui m i nated in Water Rights Decision D 1641, vvcs not com
pleted until March 2000 .275 Six yc:ars later, the California 
Appellate Court ruled that D 1641 failed to adequately 
implement 93\leral of the #ow and salinity objectives of the 
1005 Del1aPia1 .276 Cal-Fed had failed to produce a viable 
vvater quality plan. 

c AfterThirgs Fa// Apart, Can the CWA Help AJt 
Them Back Ta;Jether? 

liahcsbegun to do in thesimilarlystres:a:l Murray-Darling 
Bcsin: 93t environmental outcomes.280 

Not surprisingly, Cal-Fed failed to produce the results it 
had promi93d. As one commentator puts it, a program- pre 
mi93d on incra:sing vvater supply and improving a::a;ystem 
conditions "might suco:ed if brilliantly implemented by 
re:ourceful and vvell-funda:l mancg3rs, and under relatively 
benign and stable environmental conditions, but its chance; 
of failure s:em uncomfortably large ."281 Cal-Fed failed as 
an a::a;ystem protection strategy, as a program for ensuring 
vvater reliability, and a:; an institutional innovation By 2005, 
the frcgile truce Cal-Fed had forged among competing Delta 
interests had fractured II estate of thea::a;ystem vvcsworFB 
than ever; !sh populationsvvere in drarnaticdecline'82 Water 
quality ha:l not imprOVEd .283 Both water users and envirem 
mentalists, frustrated by Cal-Fed's failure to ful! II its lofty 
promis:s, had re:orted oncecgain to the courts .284 Political 
support and funding both evaporated.285 

Statee8orts to restore the Bay-Deltaa::csystem ~con -
tinua:l pa;t-Cai-Fed, generating more 111Eeting:;and paper 
than tangible progres:; II eSWRCB hcscontinua:l itsestab -
I isha:l practice of kicking the vvater quality can down the 
rca:l. In 2006, it issued a revi93d Water Quality Plan for the 
Bay-Delta that left the tough decisions about responsibili -

It isa:sy to criticize Cai-Fedln retrasp:ct, its premi93appears ties of vvater rights holders to a futurevvater rights decision 
naive. Cal-Fed's architects assumed that a stakeho~der ~~has never materialized286 

II e new plan maintained the 
CES5 could produce a win-win management oolution for the contested San Joaquin #ow objectives, claiming the Board 
Bay-Delta that would tea:::cepted by environmentalists and lacked information to improve them .287 Rather than deal 
farmers alike. Everyone, it vvcs promi93d, could "get tetter forthrightly with the salinity problem, the Board announced 
together."277 Cal-Fed would restore the Bay-Delta's ecologF launch of a salinity mancg3ment plan with a ! fty-yc:ar 
cal health while making morevvater available to irrigators.278 t1rneline.288 

II es:emingly endles:; prOCES5 of revising vvater 
Reducingcon#ictamongstakeholders,andtheattendant quality plans for the Bay-Delta continues, vvell tehind 
litigation, vvcsexplicitly identi !ed as one of the program's s::hedule.289 

key goals.279 On a93parate track, a:; directed by the legislature in 2009, 
II e problem, of courFB, is that, ultimately, !ghts for lim - theSWRCB hcscompleted a study of the#ovvs I"1ESd3d to 

ited resoura:sare unlikely to produce true win-win oolutions support public trust resource; in the Bay-Delta.290 Although 
Hamstrung by expectations that it could piEXEEall constitu- SWRCB has emphasized that this study ha5 no direct reg~:.~ Ia 
encies, Cal-Fed exalted prOCES5 over sutstance and never 
faced the fundamental fact that restoration of the a::a;ystem's 
health requila:l cutta:ks in irrigation vvater deliveries . Its 
focus on reducing con#ict kept it from doing what Austra -

G$'/c&' ( )&(* 1 (1994), available at http://www.calwater.ca.goviAdmin_ 
RecordiG-000143.pdf. 

268. /d. at 5. 
269. 1995 W+*&' Q, +-.*I C$ (*' $- P-+(.supra note 17, at 6-7. 
270. /d. at 3-4. 
271. /d. at 3. 
272. D-P/uO N+1. 2 J&+-(&**& M+3M.--+(. A, *4$'. *I +(0 ESSS3*.o/c&(8ffi $5 

*4&S*+*&W+*&' R.SB$, '386C$(*'$- B$+'023 (2008). 
273. /d. 
274. S:Bid. 
275. /d.; In the Matter of: Implementation of Water Quality Objectives for the S3n 

Francis::o BayiS3cramento-San Joaquin Delta Estuary, Decision No. 1641, at 
23 (State Water Res. Control Bd ., Mar. 15, 2000), available at http://www. 
waterrightsca.goviDecisions/D 1641 rev. pdf. 

276. State Water Res. Control Bd. Ccs:s, 39 Cal . Rptr. 3d 189, 201 (Ct . App. 
2006). 

277. L, ( 0 &*+-.,supra note 112, at 87. 
278. CALFED B+I-D&-*+P'$7'+), P'$7'+) )+*.3R&3$'0 $5 D&3.6.$(9-10 

(2000), available at http:llcalwater.ca.govlcontent/Documents/ROD.pdf. 
279. /d. at 9. 

280. Water kt 2007(Cth)s;3-4 (Austl.). 
281. Dave Owen, Law, Environrrental Dynamisn, R:iliability: ! eRreand Fall of 

CALFED, 37E(%*-. L.1145, 1201 (2007). 
282. L. **-& H$$'/c&' C$) ) '(, S*.-- I )98.' .-&0, S*.-- I )9$' *+( *: T 4&L.**-& 

H$$'/c&' C$) ).ffi.$('6R&Yu&1 $5*4&CALFED B+I-D&-*+P'$7'+) 33 
(2005); L, ( 0&* +-.,supra note 112, at 87; Owen ,supra note 282 at 1202-03. 

283. L. **-& H$$'/c&' C$) ) '(,supra note 283, at 32. 
264. L, ( 0&* +-.,supra note 112, at 88; Owen,supra note 282, at 1202-03. 
285. Owen, supra note 282, at 1204. 
286. G.*+K+9+4.&* +- ., S*+*&W+*&' R86 C$(*'$- BO ., C+-. E(%*-. P'$*. 

A7&(31, W+*&' Q,+-.*1 C$(*'$- P-+( 5$' *4&S+( F'+(3.63$ B+//5+3-
'+ )&(*$-S+( J$+: '. ( D&-*+E6* ,+' 13 (2006). 

287. /d. at 6. 
288. /d. 
289. S:B U.S. E (%*-. P' $*. A7&(31, W+*&' Q, +-.*I C4+--&(786. ( *4&S+( 

F'+(3.63$ B+//S+3 '+ )&(*$-S+( J$+: , . ( D&-*+E6*, +' 1: EPA'6A3*.$ ( 
P-+( 8 (2012); Letter from "omas Howard, Exec . Dir., state Water Res. 
Control Bd., Cal. Envtl. Prot. Ag;;ncy, to Gerald H. Meral, Deputy Dir., Cal. 
Natural Res Ag;;ncy (Dec. 19, 2011) [hereinafter Howard Letter] (on ! le with 
author). 

290. P4.- C'+O&' &* +- ., S*+*&W+*&' R86 C$(*'$- 80., C+-. E(%*-. P'$*. 
A7&(31, D&Yc&-$9)&(* $5 F-$1 C'.*&'.+ 5$' *4& S+3'+)&(*$-S+( 
J$+: , . ( D&-*+E3$616*&) 2 (2010), available at http://www.waterboards 
ca.gov lwaterr ights/water _is;uesl programs/bay_ delta/ delta#ow I docs! ! nal_ 
rpt08031 O.pdf. 
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tory COI1S3quence, 291 it will certainly have to l:e considered o#cials, water U93rs, and environmental groups299 Although 
in EEtting future !ow objectiVES and in the regulatory deci - neither the complete BDCP nor theax:omr:anyingenviron-
sions of other state and federal cg311cies with authority over mental analysis is yet available, state and federal authorities 
Bay-Deltare:oura:s. II e report's key conclusion i-s urt&iu:ealreadyannouncedtheirsupportfortheperipheral tLH1 
prising: "Ra::ent Delta !ovvsare insu#cient to support native nel (or, cs they now prefer to call it, "ioolated conveyance") at 
Delta $shes for today's habitats ."292 In fact, ra::ent ! ovvs do the heart of the plari'00 Partial drafts of the BDCP have been 
not come ci<B3 to what is ne:ded. II e SWRCB tel ievES that critici:zed by s:ienti$c revievvers, 301 en vi ron mental grou~~ 
pre93rvation of the system and its native $sh would require local governments, 303 and politicians repre93nting the Delta 
! ovvs on the order of S3Venty-$ve percent of unimp3ired region.304 

II e relationship of the BDCP to the Delta Plan is 
(i.e., pre-project) Delta out!ovvs from J:muary through June; unclear. II e Delta Reform Act directs the DeltaSte.wardship 
S3Venty-$ve percent of unimr:aired Sa:ramento River in! ow Council to consider induding the BDCP in the Delta Plan, 
from November through June; and sixty percent of unim and EEtsoomestandards the BDCPwould have to meet in 
r:aired San Joaquin River in! ow from February through order to l:e induded .305 

II e Act da:s not, ho\1119\oer, clarify 
June.293 Over the lest tvventy ~rs, Delta out! ovvs in dry what signi$cance the decision to incorporate the BDCP in 
~rs have been only about thirty percent of unimp3ired lev - the Plan or leave it out would have II eState Water Boord 
els, late spring Sa:ramento River in! ovvs have avercged only hcs made it clear that it wi II exerci93 its own independent 
about $fty percent of unimp3ired levels, and San Joaquin authority and judgment to the extent its permis:;ion is ne:ded 
River in! ovvs have been only tvventy percent of unimr:aired to put the BDCP into 9>/<fd: .306 

levels in dry ~rs .294 After turning its attention away from the Bay-Delta elur 
II estate hcs tried to replace Cal-Fed's coordination func- ing the George W. Bush ~rs, the federal government hcs 

tion by creating a neJV Delta planning body . In 2009, the reeng:g3d with a:x:Eystem restoration 9>/<Drts in the region. In 
legislature enacted aEEriesofwater reform bills, including the 2009, six federal cg311ciessigned a Memorandum of Under-
Delta Reform Act, creating a neJV DeltaSte.wardship Coun- standing, promising "cggres:;iveand coordinated" 9>/<Drts to 
cil 295 as thesucces:or to the Bay-Delta Authority, the state addre:E California water iS5UES .307 

II e federal government 
arm of Cal-Fed Bulthere is still no rnedlanism at thestate hcscertainly I:Een eng:ged, with the Fish and Wildlife fer-
level for making the tough trade-eMs, and questions about vice and N MFS working ci<B3Iy with the state in develop-
overlapping and competing cg311cy authorities have not been ment of the BDCP, and EPA is:;uing an Action Plan for the 
answered II e Delta Reform Act declares that the state hcs Bay-Delta308 It is leE clear that federal 8>/<Drts in the Delta 
"two crequal gools" in the Delta: "providing a more reliable have I:Een 8>/<Eetively coordinated As NRDC's Barry Neloon 
water supply for California and protecting, restoring, and pointed out in a blog pa;t, the BDCP, which hcs been pub-
enhancing the Deltaa:o;ystem."296 It directs the Council to licly endors:d by the83cretary of Interior, appears to l:e pFO 
develop and implement a Delta Plan to further th<B3 crequal a:e:ling down a path inconsistent with EPA's Action Plaf¥l9 
gools, 297 but da:s not indicate how any con! icts l:etween 
the gools are to l:e re:olved . II e Act da:s not specify how 
the Delta Plan would interact with other Delta rnancg31119nt 
9>/<Drts, such as the State Water Boord's water quality plans 
for the Delta 

Meanwhile, a93p3ratestate-federal 8>/<Drt to harmonize 
water project operations with the ESA is on the brink of 
dis:olving. II e Bay Delta ConEErvation Plan ("BDCP") is 
intended to support the is:;uanceof long-term incidental take 
perm its for the water projects under state and federal endan
gered speciesacts.298 In other words, the BDCP issupp<B3d 
to insulate the water projects from liability under th<B3Iavvs, 
reducing the threat that courts might order pumping reduc
tions. II e BDCP hcs I:Een under negotiation for more than 
six ~rs by a group of stakeholdeff, including state and federal 

D 

291. />5 the ~ncy notes repa3tedly, the study looks only at the needs of the envi -
ronment, whereas its regulatory proce::sconsidersall competing bene$ciall.S:l5 
/d. at Note to Readers, 2-4. 

292. /d. at 5. 
293. /d. 
294. /d. 
295. Delta Reform Act, S. X7-1, 2009-10 Leg., 7th ExtraordinarySe:s. § 39 (Cal. 

2009) (codi$ed as amended at C' (. W' )*+ C,- *§ 85,200 (2012)). 
296. /d. at§ 1 (codi$ed as amended at C' (. P. I. R*O. C, - * § 29702(a) (2012)). 
297. C' (. W' )*+C,- *§ 85,300(a) (2012). 
298. Purp:.reand Approa:;h, 8' 1 D* ()' C, 20*+3' )4, 2 P(' 2, http://baydeltacon

rervationplan.comi8DCPPianningProce::s/About " eBDCPIPurporeandAp
proach.aspx (last visited Apr. 11, 2013). 

299.AtouttreBDCP, 8'1 D*()' C,20*+3')4,2P('2, http://baydeltaconrerva
tionplan.comi8DCPPianningProce::s/About "eBDCPaspx (last visited Apr . 
11, 2013). 

300. Steven Harmon, G:Jv. J:irry Broom Fifffi FilS Slut in NeN Water War , M *+-
5.+1N*60.5, 7 (July 25, 2012), http://www.mercurynews.comlcalifornia/ 
ci _ 211605971 gov-jerry-brown-$res-$rst -Slot -new-water. 

301. D*()' SSt P+,8+'7, 8'1 D*()' C,20*+3')4,2P('2 (8DCP) E99*5)0 
A2' (10DC, 25*:). ' ( F, . 2-' )4, 2 '2- A2' (1 )45' ( F+' 7*6, +; '2- E2-
)+'427*2) A:: *2-4<6 (2012); N' )'( R*O* '+5= C, . 254(, A R*34*6 , 9 )=* 
UO* ,9854*25* '2- A-' :)43* M'2'8*7*2)42 C'(41,+24"0D+'9) 8'1 
D*()' C, 20*+3' )4, 2 P('23 (2011). 

302. Dan Bacher, FiS"enren, Tribal Membetsand EnvircsB/a:t Brown Tunml PlaT! 
A()*+2*) (July 26, 2012), http://blogs .alternet.orgldanbacherl20121071261 
$shermen-tribal-members-and-enviros-blast-brown-tunnel-plan/. 

303. Dan Bacher, Scrrarrento County OPfXHS Plan to Build Peript'eral Tunnels , 
C' (4)450 (Aug. 28, 2012, 7:00PM), http://www .calitics.comldiaryl145331 
sacramento-county-oppos:s-plan-to-bu i ld-peri pheral-tu nnels 

304. Harmon, supra note 301; PreasRelea::e, U.S. Rep. John Garamendi, At Sac
ramento Rally, Garamendi H ighl ightsSerious Flaws in the Current Bay Delta 
Conrervation Plan Proposal (July 25, 2012), available at http://garamendi. 
houre.govlpre:&relea::elsacramento-rally-garamendi-highlightsrerious- !alfo.& 
current -bay-del ta-conrervat ion. 

305. C' (. W' )*+C,- *§ 85320 (West 2012). 
306. Howard Letter,supra note 290. 
307. U.S. D*: ') , 9 )=* 12)*-!4, + *) '(.,supra note 109, at 2. 
308. U.S. D*: ') , 9 )=* 12)*-!4, + *) ' ( ., 12)*-147 F*- *+' ( A5)4, 2 P(' 2 S)') .0 

U:- ')* 9, + )=* C' (41, +24' 8'1-D*() ':2011 '2- 8*1, 2- 9 (2010), avail
able at http:llwww.doi .govlnews/preasrelea::es/loader.cfm!tsModule=recurity I 
get$1e&PageiD=104334; Ba; Delta Action Plan, U.S. E23)(. P+, ). A8*251, 
http:llwww.epa.govlsfbay-delta/actionplan.html (last updated Jan. 18, 2013). 

309. Barry Nelson, BDCP /gnolffi NeN EPA Bay-Delta Action Plan, S64)5= I , '+
N'). +' ( R*Q D*9. C, . 254( S) '99 8(, 8 (~pt. 4, 2012), http:/ISNitchboard 
nrdc.orglblogs/bnelsonlbdcp_ignores_new_epa_bay-deltahtml. 
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While all this maneuvering continues, thea::a;ystem is 
still su !ering.310 A reamt report card issued by the83n Fran
cis::o Estuary Partnership concludes that native "sh species 
are in trouble throughout thesystem.311 Species clef:endent 
on estuarine conditions, including, but not limited to, the 
endangered species, have exr:eriencsd the ma:;t extreme 
ra::ent declines .312 As EPA ha5 remgni2BCI, "[d]espite much 
ongoinga:tivity, CWA prOJramsare not ai:quately preted: -
ing Bay Delta Estuary aquatic re:oura:s .... "313 

Could the CWA do better? $ e next Part explores why the 
CWA ha5 b:en more elective in the Bay-Delta than in many 
other locations, why it ha5still fallen short csan a::a;ystem 
protection and restoration iaN, and whether its r:erformance 
can be improved 

IV. The Elements of Success 

$ e Bay-Delta am study indicates that the CWAcan be a 
more important force for aquaticaxsystem protection than 
isoometirnes ra::ogni2BCI. But it aloo highlights the terriers to 
a::a;ystem protection that remain, even in this "best am." It 
therefore o! ers both pa:;itive and neJBtive les:ons 

A Whats GJne Right 

$ e major advantage in the Bay-Delta is that all the na::e; -
sary institutional and legal elements are in place, at la:st on 
p3p9r. CWA-ba:Ed ecosystem protectimwro/dwork in this 
EEtting. $ ree key elements distinguish it from&:> many situ
ations in which the CWA llEO:SXirily falls short. 

First, the g:ography is favorable . $ e SD"amento-S:m Joo. 
quin vvatershed lies entirely within the boundaries of Cali -
fornia. $at makes the problem of overlapping juris:liction 
much simpler than in vvatersheds that cra:s many state I i nes, 
I ike the M is:;is:;i ppi River: Dealing with the problems of the 
Bay-Delta require the ooor:eration of only two government 
p3rtners, the state of California and the United States. 

S:o;)nd, the state p3rtner is, at la:st relative to other states, 
committed to environmental protection. Public opinion 
in California leans strongly tovvard governmenta:tion to 
add res:; environmental problems, 314 and the state ha5 often 

310. &e, e.g., 0'/.&' (%()&*.,supra note 291, at 1 (noting that degradation of the 
Delta ecosystem continues). 

311.S.F E+},&Yo- P'+./0, T. (S)&)( 12S&3 P'/.&34/+41 B&- 2011, at 44-45 
(2011). 

312./d. 
313. U.S. E35)*. P'/o1 ). A6(34-, W&)~/oQ ,&*/)- C .&**(36(+,supra note 290, at 

7. 
314. M&Y07 B&* '&H.W<{ () &* ., P, 8. P1*'- 13+). 12 C&* ., PPIC S)&)(9/' ( S,o/o-

5(-: C&*/21%3/&3+: ) . ( E35P/o13; (3) 20 (2011), availableathttp://www. 
ppic.org/content/puts/survey/s_711mts.pdf. Two-thirds of California voters 
who decline to state their party preference consider themrelvesconrervationists 
and view environmental regulations in a favorable light. T, *4 ./3 R(+(&Yo:l. : 
P1**/36: S)"/.&)(6/4C13+, *)/36, C&*/21%3/&0(4*/3(-)1-S)&)( (DTS) 
V1) ~letS. 1 9 S}"/o136 P'/o16'/q++/5(. P'/o1-E35P/o13 ; (3) S)&34( 1 (2011 ), 
avai fable at http://wwwecovote.org/sites/default/" les/CLCVEF%200 TS%20 
Survey%20Findingspdf. In 2010, during the depths of an economic reces -
sion that hit the state hard, California voters soundly defeated an oil-industry 
funded ballot initiative that would have suspended the state's greenhoure gas 
emision law. Margot Rocrevelt, Prep 23 Battle Marks NeN Era in Environ -
rrental Politics, L.A. T I; (+(Nov. 4, 2010), http://articles .latimes.com/2010/ 
nov/04/local/la-me-global-warming-201 01104. 

been vvell ahead of the federal government in adopting envi
ronmental preted: ion laJVS .315 State wi IIi ngnes:; to remgnize 
and add res:; vvater quality problems is crucial to the sua::e:E of 
aquaticaxsystem restoration e! orts ba:aUS3 the CWA pro
vides fevv tools to force states to deal with water quality preb 
lems from nonpoint oource pollution or exce:Eive diversions 

$ ird, California's legallands:apeand institutional archi-
tecture provide the tools that are mis:;ing from the CWA to 
integratevvater quality and vvater allocation A major lim ita 
tion of the CWA is that it unrealistically s:parates the water 
quality problem from thevvater quantity problem In reality, 
ofcours3, quality and quantity are intimately and unavoid 
ably I inked, and both are ES3311tial to maintaining aquatic 
a::a;ysterns. Reduced <ows mean higher pollutant- concen 
trat ions at the same input level, vvarmer temr:eratures and 
reduCEd dis:olved oxygen levels, and, at the extreme, the 
"devvatering" of streams, leaving dry stretcheS16 $ e CWA, 
hovvever, foet.a:Son the addition of pollutants, leaving con -
trol over the removal of water alma:;t entirely up to the states 

California is unique among the western states in the extent 
to which it integrates mancgernent of vvater quality and vvater 
quantity. $ eSWRCB I:E3rs responsibility both for the is:;u -
anceand oversight of vvater rights and for EEtting state-level 
policy with respect to limitation ofvvater pollution.317 $033 
functions are not perfectly integrated, of courEE. Di !er
ent divisions of the State Boord carry them out .318 Having 
them within the same organization, hovvever, is unusual in 
the vvest319 At a minimum, the fact that both are within the 
Board's juris:liction means that the Board's governing body 
cannot avoid being avvare of the connections betvveen vvater 
quality and quantity . 

$at avvarenes:;should, under California iaN, factor into 
decisions about water rights a:; vvell cs into more traditional 
pollution control decisions Water rights have long prevailed 
over water quality in the West .320 In many states, that h-ier 
archy isexpres:;ly written into iaN: water quality protection 
111EX6Ures must not imp3ir, interfere with, or modify vvater 

315. California's leadership is most widely recognized in the context of air pol -
lution from mobile sou roes, where the state has for decades led the way to 
progre:sively tighter federal standards. Ann Carlson, lterathe Fed:iralisn and 
Climate Change, 103 N9. U. L. R(5. 1097, 1107-28 (2009). But California 
has also been a leader in many other areas, including regulation of pesticides, 
C&*. 0(0') 12P(+)/4/' ( R(6, *&)/13, P(+)/4/' ( R(6, *&)/13/3 C&*/21%-
3/& 1-11 (2011); coastal and marine resource management, sse, e.g., S)&3*(
S41) ), G15~/o3/36 C&*/21o/o3/&'+C1&!-) 9--10 (1975); Deborah A. Sivas & 
Margaret R. Caldwell, A NeN Vision for Califbmia O::ean GIM:irnanre: Can -
prfh:!nsi1,8firt¥tem-Bcred MarireZonirg, 27 S)&3. E35)*. L.J. 209,234-42 
(2008); and water pollution, K&Yo* 81-' EWo117+, B(21o/q E&Yo}. 0&-: T. ( 
O'/d6/3+ 12A; ~/d4&3 E35P/o13; (3)&* L&9, 1945-1970, at 66--69 (2011). 

316. Reed Benson, Pollution Without SJ!ution: FfaN lmpairrrent Problems Und:ir 
Clean Water Act S:ction 303,248)&3. E35)*. L. J. 199, 203-04, 216 (2005). 

317. &esupra notes 242-43 and axompanying text. 
318. Water Board>' stn.du~S)&)( W&)~/oR(+ C13 }"/o1 * B' ., C&*. E35)*. P'/o1 ). 

A6 ( 34-, http://wwwswrcb.ca.gov /about_ us/water_ boards_ structure/ (last up
dated July 5, 2012). 

319. A handful of other states place both water pollution and water allocation au -
thorities in a single entity, but that is distinctly a minority choice . &eAdam 
Schempp, At tre Con "t.enreoftre Clean Water Act and Prior Apprcpriation: #e 
Chal/erg3andW8)5Forwarq43E35)*. L. R(O. 10138, 10141 (2013) (provicJ. 
ing a table listing the egencies with primary water quality and water allocation 
authority in all western states). 

320. /d. 
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rights.321 In California, by contrcst, water quality issuppa:a:l 
to prevail.322 New vvater rights may not l::e iS5Lied unles:; they 
are in the public interest323 In making that determination, 
the Board considers, among other thing;, the various l::ene!
cial us:s protected by vvater quality plans324 It is not just new 
water rights that are, at la:st on paper, subordinate to water 
quality. Existing water rights are subject to modi !cation if 
na::es:;ary to achie\.evvater quality standards .325 California 
water rights rsrm its now include an explicit statement put -
ting their holders on notice of this pos:;ibility326 Permits are 
aloo subject to modi! cation, if na::es:;ary, to protect public 
trust re:oura:s.327 Modi !cation of water rights remains a lest 
resort, hoV\19\.oer-available only if dis:harge limits alone can
not achievevvater quality objectives .328 

a. Whats GJm w~ 

II at limitation of California laJV encapsulates the single 
biggest impediment to restoring the physical, biologi
cal, and chemical integrity of the Bay-Deltaa::a;ystem a:; 
the CWA envisions II at impediment is more a matter of 
politics than of laJV . It is the unwi llingnes:; to reviS3 water 
rights, even when the legal authority, and <Etensibly the 
legal obligation, to do oo are in place . Decisions to alter 
existing water entitlements are never going to l::e f£!SY, but 
they cannot l::e avoided if vve truly want to protect our 
aquatica::a;ystems. 

In rome states, the laJV it931f stands in the vvay of adjust -
ing established vvater rights to re#ed modern environmental 
goals and a::a;ystem realities. As explained above, hOit'Ve'lter, 
California lacks the statutory and regulatory barriers to water 
rights modernization that are common in other vvestern 
states.329 Any time the legal status quo is changed, there will 
l::econcernsabout taking; liability and its potential impact 
on government budgets. But vvater rights adjustment in Cali -
fornia is leE likely to require comrsnsation a:; a taking than 
in other states California'sstrong public trust doctrineS3rvES 
a:; a background limitation on water right§;O and the state 
constitution limits vvater rights to vvater rea:;onably required 
to EBrve tene ! cial us:s . 331 As a matter of laJV, therefore, 
California ha5 the free:lom to reviS3 water rights to EBrve 
the modern world, in which the values of intact functional 
a::a;ystemsare remgnize:l a:; important and climate change 
impos:s new hydrologic limits 

321. "e precire wording varies from state but the idea is a universal one-where 
they con#ict, water rights prevail over water quality concerns /d. at 10143. 

322. SleC$'/a W$' (C)*'§§ 1253, 1255 (West 2012). 
323. /d. at§ 1255. 
324. /d.§§ 1243.5, 1257, 1258; United StatesvState Water Res Control Bd., 227 

Cal. Rptr. 161, 169--70 (Ct. App. 1986). 
325. state Water R5& Control Bd, 227 Cal. Rptr. at 169--70. 
326. C$'/oC) * ' R' , -. tit. 23, § 780 (2013). 
327. Nat'l Audubon Soc'y v. Superior Court, 658 P2d 709, 712 (Cal. 1983); id. 
328. C$'/a C)*' R', -.tit. 23, § 780(b). 
329 . .559 infra notes 327-35 and aocompanying text. 
330. Sleg:i17et'allyNat'l Audubon Sx'y658 P2d 709 (public trust allows State Water 

Resources Control Board to impore post-hoc limitations on the exercire of 
vested water rights which impore trust values) 

331. C$'/a C) . -& art. X, § 2. 

Nonetheles:;, political resistance pos:s very real barriers to 
that kind of adjustment. II estatus quo hcsastrong pull 
both on the human psyche and on the political proc:e:E.332 It 
is f£!SY for academics to critici;re SWRCB for its reluctance 
to reviS3 vvater rights, but it is important to real i;re just how 
di I cult thOS3 kinds of changes are for an agency that can
not l::e wholly divorca:t from political realities . II e political 
resistance to change bring; with it practical barriers . When 
SWRCB ha:; undertaken water rights adjustments, the pr-o 
a:eding; are inevitably lengthy and re:ource-intensive.333 

Litigation typically follovvs, further extending the time line 
before change can ta::ome !nal In addition to delay, political 
p1BS5Ure ha5 tended to push the cg3ncy to take the ma:;t cau
tious pa:;ition it thinks it can defend in the courtsSVVRCB 
hcs, for example, defended its refusal to reviEBspring puiS3 
#oN standards on the grounds that it do:s not yet hate "con
elusive" data to support change'34 

Although laJV is not the keystone barrier to vvater rights 
modernization, it can makeadiOerence in the ability to shift 
the political keystone. II estate and federal procea:s the 
CWA ha:; triggered in the Bay-Delta have changed the pe>liti 
cal lands:ape. For da:ad:s, California cha:B not to quantify 
and cggres:;ively administer water rights as other vvestern 
states hate done. Instead, in the words of the late Frank J 
Ti8EHB, 335 the state threw money at any problem that ara:a 
California is still trying to "oolve" the continuing dedine of 
the Bay Delta by pouring more concrete But Cal-Fed and 
subs3quent procea:s hate spot I ighted the de! ciencies in the 
administration of the system's unique dual system of vvater 
rights and the external environmental and other ca5ts that the 
system ha5 produced II estate ha5 l:egun the slow proc:e:E 
of identifying pos:;ible existing water rights, exploring how 
more vvater can l::e wrung from urban and cgricultural water 
conEBrvation, and remedying theexternalitiesof da:ad:sof 
dams and diversions336 

II es:::ors of this achievement should 
not l::e underestimated, but it ha5 not yet gone far enough to 
revel93de:ai:sof harm to thea:o;ystem . More nee:ts tote, 
and can be, done II e CWA hcsa role to play in that proc:e:E, 
in California, and beyond 

332 . .559 Holly Doremus, Takirgsand Trarsitiorrs, 19 J. L$. * U-' 1 E. :?&Yo. L. 
1, 21-24 (2003) (explaining why policy inertia is more likely than policy 
impulsivene:s). 

333. Rieke, supra note 242, at 355. 
334. ss.$&' W$' ( R' -.C) .&()%8* ., W$' ( Q3$'/.&5 C) .&()%P'/.$. 6)( &7' 

S$. F($.8:1-8) B$5/S$8($9' .&)-S$. J)$:34. D'o/&$E-&3$(S24. (2006). 
335. " elate Frank J. Trele:se wcs the foremost water law scholar of his genera -

tion. Most of his career wcsspent at the University of Wyoming, but in the 
1980s, health re:sons forced him to move to California where he taught at the 
McGeorge School of Law. Profemr Tar lock remembers a conversation with 
him shortly after his move where heexpre:red amazement that California did 
not aggre:sively administer its water rights to the last fraction of an acre foot, 
cs did Colorado and Wyoming, but instead "just threw money at any water 
problem." For a riO on his reaction to California water rights administration 
ree A. Dan Tarlock, Fran Natural S:arcity to Arti! cia/ Abundance: "e LffJCDI 
of California Water Law and AJ/itk:J?1 H$-&l. , - W-N;. J. E. :?&Yo L. 1 P)o/o5 
71,77 (1994). 

336. &e, e.g., C$'/a W$' (C)*' § 85230 (West 2012) (creating a Delta water -
master responsible for monitoring water ure and enforcing water rights and 
restrictions in the Delta). 
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c Takirg the Next Steps 

If the nation isEEriousabout protecting and restoring its 
aquatica::a;ystems, it nee:lsastronger role in ! ow decisions 

II is, of courEE, is not a nevv suggestiorbn 1998, the Western 
Water Policy Revievv Advioory Commis:;ion wrote that" 
ul#lling the mandate of [the] CWA to protect physical 
biological, cs vvell cs chemical, water quality is di $cult if not 
impa:Eible without" elf<octive integration of vvater quality and 
vvater US3 mancg31119nt.337 

II e Commis:;ion aloo ra::ogni2Bd 
the d i $ cu lty of moving to a more integrated federal polfe!Y 
For forty years, the nation hcs tread ooftly with resp:ct to 
decisions about the quantity of water that must remain in 
itsstre:rns, lffiv'ing th<:s3choiCES primarily to the states . It 
is not likely to reverEE that stance in the next feN years We 
do not anticipate repeal of the Wallop Amendment, which 
declares, cs a national pol icy, "that the authority of ea:h State 
to allocate quantities of water within its juris:liction shall 
not l::e super93ded, abrogated or otherwiEE impaired by" the 
CWA339 

Although vve do not forBS:e a CWA that forCES reluctant 
states into wholesale reallocation of vvater rights, there are 
more limited and realistic steps that could make a dP/erence 
in them states. Wealoo l::elieve EPA could do more to pro
mote sua::eE in states, I ike California, which are generally 
trying to move a::a;ystem restoration forvvard 

1. Replicating the Positive 

Some of the pa:;itive cspects of the Bay-Delta story cannot 
l::e ea:;i ly translated to other contexts . As vve noted above, 
theg30graphicand politicallands:ape is unusually favor -
able for a::a;ystem protection 8>/<0rts in California.340 Where 
vvatersheds cra:s multiple states, that complexity cannot l::e 
reduca:l. Nor is there any mcgic pill to make public opinion 
in other states take on the green shade it hcs in California 

II e other pa:;itive element in the Bay-Delta is legal and 
institutional integration of vvater quality and quantity man
cgement II at cannot l::e directly mandated by the federal 
government, either csa legal or csa political matter .341 EPA 
could do more to encourcge &/mive integration, hovvever. 
It could, for example, cPI<er #nancial and ta:::hnical a:sistance 
to states interested in morecla:Eiyaligning their programs . 
As a starting point, EPA might undertake a survey of state 
programss:eking to identify "!:est practiCES" for integration 
under dP/erent large-s:alestructural architectures. II eprod
uct of that survey could l::e a vveb-ba:Ed re:ource that would 
help states identify relativelyea:;yst91=5 they might take. EPA 
could aloo undertake a study of the a:lvantcg:s cP/ered by 
integration. Bureaucratic change is never csea:;y cs it rounds, 
and states are understandably likely to resist it unles:; they 
s:e clear l::ene#ts. Identifying vvays that integration can help 
stretch tight state budgets or improve decisions on dis:harge 

337. W W&' () P*+,-. R(/,(0 A1 /,2*). C*33'4~pra note 14, at 6-20. 
338. /d. at xxii (noting that the CWA leaves allocation decisions to the states) 
339. CWA § 101(g), 33 U.S. C.§ 1251(g) (2006). 
340. &e~praPart IVA 
341. &e~praPart II.B. 

permits over the long term could help justify the unavoidable 
short-term ro5ts. 

2. Improving the Negative 

In California, the CWA hcs helped put the nee:! for vvater 
management reform on the table Even in the Bay-Delta
with all its pa:;itives-the CWAand thesuiteof other federal 
and state lavvs that have been brought to !:ear have not yet 
overcome resistance to fundamental change . Changing that 
outcome will require changing the politicallands:ape, which 
systematically favors the status quo EPA is using its CWA 
authority to that end, but it could do oo more &/mively . 
It could aloo dooo more generally, in vvays that would have 
e>!ms l::eyond the Bay-Delta 

Even in a state with strong publ icsupport for environ 
mental protection, it is hard to overcome the political povver 
of the status quo . By taking an cg;Jre:Eive stance, EPA can 
takeoomeof the political pres:;urecP/ostateo$cials, allowing 
them more room to take protective measures II at kind of 
dynamic hcs played out in the ESA context in California and 
elsswhere. A ra::ent example isSWRCB'sa:loption of regula -
tions I imiting water spraying for vineyard fr<Et control in the 
Rus:;ian River Valley'42 When there are late spring fr<Ets, that 
spraying can de.Nater stretches of the Rus:;ian River, strand -
ing young salmon.343 After N M FS became aware of straRd 
ing;of listed salmon smelts, it threatened SWRCB with an 
enforcement action under the ESA344 

II at gaveSWRCB the 
motivation it needed to adopt regulations prohibiting such 
spraying cs an unrea:onable US3 of water unles:; the vineyards 
have an approved fra:;t protection pla!Y45 Some of the ma:;t 
cg;Jre:Eivecspectsof the regulations have been ruled invalid 
by a trial court, 346 but the political point remains: SWRCB 
would not have felt it had the political maneuvering room to 
adopt the fr<Et protection regulations without a credible push 
from NMFS 

II e CWA da:s not have the "pit bull" reputation or char
acteristics of the ESA, 347 particularly when it comes to ! ow 
regulation, oo it cannot l::e US3d in quite the same vvay . But 
the run up to Cal-Fed shovvs that threats to disapprove state 
vvater quality standards and to i mpa:E federal standards can 
break political gridlock at the state level .348 EPA hcs b:en 
remarkably patient on Bay-Deltavvater standards since the 

342. Frat Protection R:l;Julation, S'&' ( W&' () R(2. C*4') *+ B1 ., C&+-. E4/ '+ 
P) * '. A6( 4-., http:/ /www.waterboardsca.gov/waterrights/water_i$Ues/pro
grarns/hearing:;/rll$ian_river_frost/ (last updated ..an. 3, 2012). 

343. 0,/. *7W&'() R,68'2,S'&'( W&'() R(2C*4')*+B1., C&+-. E4/'+. P)*'. 
A6(4-., S'&' ( C+(&),468*92( N *. 2010102053, D )&7' E4/,) *43 (4 '&+-
13 :&-' R(: *) ': R922,&4 R,/ ()F) *2' P) *' (-' ,*4 R(69+&' ,*4 10 (2011 ), 
available at http:/ /www.waterboardsca.gov/waterrights/water _i$Ues/pro
grarns/hearing:;/rll$ian_river_frost/docs/deir/draft_eir_no_#gurespdf. 

344. Regulatory authorities violate s:ction 9 of the ESA if they authorize behav -
ior that results in prohibited take of listed species. Loggerhead Turtle 11 Cnty. 
Council, 148 F3d 1231 (11th Cir. 1998); Strahan v. Coxe, 127 F3d 155 (1st 
Cir. 1997). 

345. C&+-. C* 1 ( R(62 tit. 23, § 862 (2013). 
346. Order Granting Petition for Writ of Mandate in Consolidated Ccs:s, No . 

SCUK CVG 11 59127 (Cal. Super. Ct. Mendocino Cnty. ~pt. 26, 2012). 
347. J.B. Ruhl, ClimateCh~andtreEndarg:redS{;eciesAct: BuildingBridg:sto 

tre No-Analcg Futu~ 88 B. U. L. R(/. 1, 4 (2008). 
348. &e~pra Part I II.B. 
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beginning of the Cal-Fed exr:eriment Patience iscppropriate #at will not always l:e the ca39, so EPA should generally 
while a state is making progre:E, but the time for patience plan to support indej:endent s:ience Even in the Bay-Delta, 
hc5 run out in the Bay-Delta EPA notes in its ra::ent Action state funding is always limiting; federal funding could thus 
Plan that progre:E hc5 been much slower than promi93d on help le\.€1Cg3 state e6orts. Federal funding might l:e speci--
a:o;ystem protective vvater standards .349 Rat her than eon cally targeted tovvard studies wha:B conclusions could prove 
tinue to defer on tha:B standards, EPA should begin its own u93ful l:eyond the Bay-Delta #ere are obvious a:::onomies 
prcx:a:ding to identify ne::eEary !OVI.Sand!:alinity laels . In of s:ale in having the federal government identify and fund 
the larger context, EPA should make it dear that states may overarching res:arch with signi-cance for multiplevvater 
not demand cb:olute certainty l:efore they make na::e:Eary sheds. Federal authorities should not simply throw money 
changes when vvater quality standards are not protecting des at s:ienti-c problems # ey should also convene and -nance 
ignated us:s. brood review e6ortsaimed at clarifying not only what is 

Lingering ambiguity about the extent of EPA's author - known of the relationships l:etvveen ! ow and vvater quality, 
ity to impa:B standards related to ! ow need not deter the but also what can l:e known, and at what co:rt. State authori-
agency. At oome point, EPA will have to push the limits of ties who -nd uncertainty a convenient delaying tactic will 
that authority if it is to achieve the gools of the CWM also have little incentive to clarify the caus:s of uncertainty or 
should keep in mind that SWRCB, when it repeatedly chal- the prospects of reducing it #at information, however, may 
lenges that authority in its vvater quality control plans, 350 is l:e crucial for reviewing courts, 354 and for e6ective pub I ic 
playing to its own political audience and may l:e blu II ng oversight. 
Some ambiguity about relative legal authorities may even l:e # ird, EPA can make information more u93ful by requi r 
desirable l::a:aus3 it can allow each level of government to ing -ner statede-nition of designated us:sand, therefore, of 
push forvvard when political conditions allow. the vvater quality standards nece:oary to support tha:B u93S 

Although EPA needs to make it clear that certainty-can California da:s rea:onably vvell on thiss:::ore, but many states 
not l:e the trigger for action, it is true that uncertainty about do not. # e more generally vvater us:sare de-ned, the more 
caus:sof and oolutions to decline is a di II cult problem for di II cult it is for EPA to overs:evvater quality standards, and 
aquatica:o;ystem restoration. EPA, in partnership with the theea:;ier it ta::omes for state authorities to avoid politically 
federal wildlifec:g:mcies, can play three key roles with respect di II cult decisions. 
to information. First, federal agencies should maintain a pul9 
I icly a::x::e:Eible central repa:;itory for data on the inters:ction V. Conclusion 
ofvvater quality and vvater quantity . State authorities facing 
the uncomfortable prasp:d: of having to revi93 vvater rights 
may avoid gathering or confronting relevant data .351 In this 
context, it may tea good thing that EPA da:s not have direct 
regulatory authority over vvater rights . It should not have the 
9me reluctance a:; vvater rights agencies to gather, interpret, 
and diS33111inate relevant monitoring data and models # a:B 
data could l:e uS3d by a:o;ystem advocates to push for state 
regulatory action . Although others have suggested that EPA 
could more cggre:Eively force states to keep and dis:la:B 
ra:::ordson ! OVI.Sand their impacts on vvater quality, 352 vve 
think the political context, coupled with some doubt about 
authority to force monitoring of this tyr:e, argues for direct 
federal monitoring. 

S:cond, EPA and other federal cg3ncies could direct 
funding to res:arch designed to clarify relationships l:etvveen 
diversions, ! ows, and ecosystem functioosn the Bay-Delta, 
the state hc5 supplied ree:onable amounts of funding for 
theE sorts of studies, and the Delta lndej:endent Science 
Boord (sua::eFOr to Cal-Fed's lauded s:ience program) pro
videsa credible venue for identifying promising projects.353 

349. Slesupra Part II. 
350. K$'/.$&' ()$*,supra note 287, at 4. 
351. SleEric Biber, ! ePrcb/enofEnvironrrental Monitoring 83 U. C+*+. L. R(,. 

1, 43-48 (2011) (explaining why regulatory agencies might avoid monitoring) 
352. see, e.g., Bens:Jn,supranote 317, at 257 ("EPA's -rst and most fundamental step 

should be to require that all states identify their ! ow-impaired waters .... "). 
353. SleDelta lnd:ip:ind:int SJierref!oard, D(*)$S) (I $012&%C+345'*, http:// 

deltacounci l.ca.gov /science-board/delta-independent -a::ience-board (last vis
ited Apr. 11, 2013) (" # e Delta Independent Science Board (Delta ISB) is a 
standing board of nationally or internationally prominent scientists with ap -

Onevvay to think about theCWAa:; it turns forty is to con
sider our rea:::tion today to the cars on the rood when the 
CWA wa:;enacted. Big cars, adorned with killer tails and 
grills, ruled the rood, guzzling ga:; that wcs then available for 
thirty-six cents r:er gallon. We thought tha:B cars vvere cool, 
just a:;vve thought that the CWA wcscool . But, of cour93, 
times change. Few of us would vvant to rely on a 1972 car for 
transportation today, yet vve are sti II trying to maintain and 
improve the quality of our nation's vvaters and the cquatic 
axsysterns they support with a clunky pia::e of early 1970s 
legislation. Ultimately, the CWA needs to l:e traded in 

# e Delta exr:eriment, imr:erfect a:; it is, contains an 
important les:on for the future. # eguiding principle of a 
tvventy--rst century model CWA must l:e to reintroduce 
hydroiOJY. #is new model must l:e built on the&.lpreme 
Court's 1994 acknowledgment that the distinction l:etvveen 
vvater quality and quantity that hc5 come to dominate CWA 
implementation is "arti -cial ."355 Hydrology actually wcs an 
integral part of pre-1972 pollution control, although not in 
a vvay vve should vvant to rep I icate. Back then, it wcs uS3d to 
promote, rather than control, the U93 of rivers and lakes a:; 
wcste sinks. 

propriate expert ire to evaluate the broad range of scienti -c programs that sup 
port adaptive management of the Delta"). 

354. SleSan Luis & Delta-Mendota Water Auth. v. Salazar, 760 F. Supp. 2d 855, 
882 (ED. Cal. 2010), apr;eal dxl<etEd, No. 11-15871 (9th Cir. Sept. 8, 2011). 

355. PUD No. 1 of .Je6erson Cnty. v. Wffil. Dept. of Ecology, 511 U.S. 700, 701, 
719 (1994). 
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Hydrology must be reintroduCEd and turned to eJ::J::Sfo res:arch on river function and the ~em EErvia:s that 
tem prota:::t:ion ends for three rea:ons. First, climate change water bodies provice. II eend product should bea93t of 
ishere. Given the unwillingness of the internatienala:xEptable streem function parameters. For ea:h water-
munity-led by China, India, and the United States-to shed, thes3 parameters would have to be adjusted for climate 
engcg3 in EErious mitigation e! orts, all vve can do isa:lapt356 chang:! and applied to cevelop an axsptable range of stream 
Weare already s:eing a:lverEE impacts on water systems and conditions We could think of thes3 as hydrology-ba:Ed, 
~ems. S:cond, the fed3ral government and many states rather than u93-ba:Ed, water quality standards. From here, 
have committed billions of dollars to aquatic~em res state pollution control cgencies, overs:en by thefed3ral EPA, 
toration experiments. II e kicker is that none of thes3exr:eri - would have to identify, using all the reJV land mapping tedl-
rnents have a clear for what the restored system should no logy that has been developed si nee 1972, all major ooura:s 
look like in terms of quantity and of harmful dis:harg:s-induding darns, diversions, and 
quality parameters. II are many gap; in the CWA's farms for starters-that need to be controlled to maintain 
coverag:! that need to be cla:a:l before vve can come cla:E to the parameters Using legislation that gives them authority 
meeting its goal of restoring aquatica:x:EyStern integrity . over all thes3 ooura:s, a mix of b:st practia:s, performance 

As Bay-Delta restoration e! orts have tried to d~7 vve standards, and ta:::hnology-ba:Ed standards would be applied 
must start with the watershed . II ere have b:en numerous to bring the watershed into compliance 
e!orts to control pollution at the watershed level, but alm<Et II is is a big dream, and one that is not likely to be reali2BCI 
none have ha:l an acequate legislative framevvork . When overnight. At oorne point, though, it ba::omes ine9 cient, if 
the fed3ral government stopped building larg:! darns, it aloo not impa:Eible, to keep a forty yc:ar old car running . E\€11 as 
al:stained from any EErious e! ort to create e! ed:ive water - individual parts are replaCEd, the car can no long:!r perform 
shed mancgen19nt institutions.356 

II is Progre:Eive Era vision the functions and EErvices that it did when it was built II e 
needs to be revi\€d and adapted to the Environmental Pro - ~ecan be said of the CWA. It is time to think of a-
ta:::t:ion Era. 8for oomething suitable to the challeng:s vve face today in 

Next, vve need to comb through all pa;t-1972e !orts mancging the natural resoura:s that vve need to survive and 
to 111E85Urewater quality and synthesi;re them with all the thrive. 

356. Past emis;ions of greenhoure ga::es, together with the social inertia that is im
peding strong emis;ion controls, makesutstantial global warming over the 
next century e:rentially inevitable. A recent statistical analysis of leading eli -
mate models, for example, projects that averageSXEOnal temperatures in North 
America will incrE!'Be more than two degreesCelsiusby 2070, with much high 
er winter increaxs in some locations Emily L. Kang & Noel Creesie, ~an 
Hierarchical AN OVA ofR:l;Jiona/ C/imate-ChafWProjftiiorsfrcm NARCCAP 
PhcHi II, 22 I#$%J. .A.Il&o() E*+$, 0-. (+/*$'0# 1 G(0'#20 3 (2013). 

357. U.S. E#/$'/a P+O$. A3(#45, W*$(+ Q6"o/o$5 C, W<{#3(. ;supra note 290, at 
16-17. 

358. W W*$(+PO'/o45R(/'(7 A)/'.0+5C088':ftsupranote 14, at 2-12, 13-17. 
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